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PLEA FOR MEMBERSHIP 


Over the past years, the JOURNAL has justly established the 
nputation as an outstanding periodical and it is rapidly becoming recog- 
nied as the authoritative publication in the commerce field. There is 
me respect, however, in which it needs strengthening, and that is objec- 


tive criticism of current reports of the Interstate Commerce Commission. 


This is an appeal to the membership for brief articles discussing 
principles announced, overruled or followed in current decisions of the 
(mmission from the standpoint of the practitioners who are wholly 
disinterested either directly or indirectly in the particular proceeding in 
vhich the report was rendered. I feel certain that such articles would 


kof great help to both the Commission and the practitioners. 


The second immediate need is further integration of the Association 
by the formation of local chapters. These chapters afford the means 
viereby the members of the Association may keep in constant contact 
vith one another when occasion arises to obtain an expression of the 


view of the membership quickly. 


The Regional Vice Presidents and the Committee on Membership 


t being asked to given consideration to the formation of additional 
upters, and the cooperation of all members, particularly those not 


hw connected with local chapters, is earnestly solicited. 
Yours sincerely, 


JOHN R. Turney, President 








Transportation in the Oil Industry 


By Lee R. Cow zs * 


The story of the oil industry is almost a story of transportation, 
I believe I am right in saying that there is no industry that uses mor 
transportation in relation to its business. Every step in the carrying 
on of the oil industry is bound up with transportation. 

From the wells to storage tanks in the oil fields the crude oil js 
transported in small pipe lines called gathering lines. From the storage 
tanks the crude is transported by large pipe lines to refineries. A minor 
part of this traffic moves by tank car or truck, but this is usually only 
when a field is brought in new, because pipe line transportation is » 
much more economical than tank cars or trucks can be. 

These crude oil pipe lines handle the oil short distances and very 
long distances. The crude is flowing night and day from Texas to Chi- 
cago, from Wyoming and Montana to St. Louis and Chicago for example, 
There are 69,557 miles of crude pipe lines in the United States, ex. 
elusive of gathering lines. In 1949 they handled 214 billion barrels 
of oil. 

Right here I’ll give you a little of the early history of oil trans. 
portation. 

The first oil well was the Drake well, which was brought in in 1859 
at Titusville, Pennsylvania—91 years ago. Other wells in that region 
followed, and at once the problem of transporting the crude oil was 
presented. The first transportation of oil was in wooden barrels which 
were handled by hundreds of horses and wagons, driven by tough mule 
skinners, through the mud of makeshift roads, to the nearest water. 
This was Oil Creek, and the wagon haul was 11 miles. Long 16 and 
18 horse hitches were used, and at one time 6,000 teams were so engaged. 
It is a fact that some times the roads were so bad that horses actually 
disappeared in the mud. 

At Oil Creek the barrelled oil was loaded onto barges or rafts and 
floated down to the nearest railroad station. It was usual practice to 
build rough barges or rafts on the ice during the Winter and fill them 
with barrels of oil. Then, when the Spring thaws came they would rac 
down the river on the floods. There were many jams, bridges wert 
wrecked, and fires were always breaking out along the route. It is 
estimated that at least a million barrels of oil were lost in the water 
of Oil Creek. 

The high cost of draying the oil to water, loading onto barges, and 
unloading onto railroad cars, caused the oil people to experiment with 
a pipe line. The first oil pipe line was constructed there in 1865. It 
was 5 miles long and made of 2-inch wrought iron pipe. Today such 
lines are usually 8 to 16 inches in diameter, and some are even as much 
as 24 inches in diameter. 





* Traffic Manager, Standard Oil Company (Indiana), Chicago, Illinois. An 
address before Chicago Regional Chapter of Association of Interstate Commerce 
Commission Practitioners at Palmer House, Chicago, Friday noon, November 3, 1950. 
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This pipe line, of course, eliminated the wagon hauling, and made 
we teamsters quite provoked. Possibly some of you railroad men can 
understand how they felt. They went by night and dynamited the pipe 
line. However, progress could not be stopped, and eventually the pipe- 

‘ation, & liners won out and oil flowed through the lines in greater volume. 
| more Almost simultaneously with the building of the pipe line, someone 
rrying produced the first tank car. It consisted of just a flat car, on which 
were mounted two vertical, iron-hooped, wooden tanks, holding 40 to 50 
oil is # barrels of oil. This has, over the years, developed into the modern tank 
torage # car, which carries from 150 to 300 barrels. These modern tank cars 
minor § also are made in many special forms to meet the necessities of certain 
y only products. For example, some cars are insulated with heavy coverings 
| is 80 to retain the heat of products such as asphalt, so that they will still flow 
when they arrive at destination. Such products often are loaded at 
temperatures as high as 200 degrees F. Other cars are equipped with 
many feet of pipe inside the shells, through which steam is forced, after 
arrival at destination, and this melts the congealed contents so that it 
will flow or can be pumped out. Other cars, called pressure cars, are 
made to withstand extreme pressure so as to carry liquefied petroleum 
ases. 
' Another interesting chapter in this oil transportation history fol- 
lowed the building of this first 5-mile pipe line. It proved so success- 
ful and economical that another one 60 miles long was run from the 
Pennsylvania oil fields to Pittsburgh. This eliminated the rail haul, 
just as it had originally supplanted the wagon and barge movement. 
Now the railroads were the ones who didn’t like it, and they tried by 
foree to block its construction, just as the teamsters had, before them. 
They would take a locomotive by night and hook chains onto the pipe 
and yank it out of the ground. 

Well, the railroads were no more successful than the teamsters in 
blocking the use of a superior and more economical means of transpor- 
tation, so that, as stated before, we have about 70,000 miles of such pipe 
ts andi lines today. 
tice to Many of you know, but to round out my story of petroleum trans- 
| them portation, it should be stated that, from the first, tank cars were built 
id race ind owned by the shippers. The railroads never saw fit to equip them- 
s wert™ elves with tank cars to supply the shippers, as they did other railroad 

It sf quipment. In 1915 some shippers tried to have the Interstate Com- 
waters merce Commission order the railroads to furnish tank cars and filed a 
formal complaint. The ICC did order the carriers to do so, but the rail- 
2S, and wads took the case to the U. S. Supreme Court and that Court reversed 
it with the Commission’s decision. The railroads still do not undertake to fur- 
65. It ash tank cars, and this has resulted in an investment in tank cars by 
y such§ the oil industry of in excess of $200,000,000. The fleet consists of about 
s much 100,000 cars in petroleum service ; 50,000 more are in other services. 
The cost of supplying their own tank cars is one of the savings 
a that the tank truck has afforded the oil industry. 
ae While the use of pipe lines is much more convenient than the use 
3, 1950. oftank cars, and the use of transport trucks is in some ways more con- 
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venient than that of tank cars, the real reason for the tremendous ny 
by the oil industry of pipe lines, barges and tankers, and transport 
trucks, is that the transportation is performed by those carriers at sub. 
stantially lower cost than by rail. 

By reason of slow service and high transportation cost, the gil 
industry has been forced into the use of these different forms of trans. 
portation. 

After the crude oil has been refined and turned into the numerous 
petroleum products used by industry and the public, transportation 
again takes over. Out of refineries the gasoline, kerosene, furnace oil, 
heavy residual fuel oil, asphalt, road oil, and even petroleum coke, 
must be transported before it can be used. 

Five different modes of transportation are employed. The produets 
may move out of refineries by barges on the rivers and other inland 
waterways, to terminals located along these waterways at central points, 
where the products go into storage tanks to await further distribution. 
Or they may be moved to storage terminals in huge tankers along the 
coastal waters or on the Great Lakes. Barges used vary in capacity 
from, 6,000 to 20,000 barrels, but the usual size is 9,000. Tankers in 
coastwise trade carry as much as 250,000 barrels (that is about 1,000 
tank car loads); and those operating on the Great Lakes hold from 
30,000 to 70,000 barrels. 

The so-called clean products, gasoline, kerosene, and distillate fuels, 
also are transported from refineries to storage terminals from 100 to 
1,000 miles away in products pipe lines, commonly referred to as gas0- 
line pipe lines. There are about 14,000 miles of such products lines in 
the United States. 

From the storage terminals I have mentioned—on water and on pipe 
lines—the products next are transported to bulk plants or industry 
storage tanks. The bulk plants are located in small and large towns all 
over the country and usually consist of 3 or 4 storage tanks, each of 
which is capable of receiving a full tank car or truck transport load. 
In the 15 midwestern states my Company has bulk plants in about 4,000 
towns and cities. Most of these are located on both railroads and high- 
ways, so as to be able to receive products by tank car or transport truck. 
Twenty-five years ago this transportation was all by rail in tank cars, 
but then the motor tank truck came into the picture. Our first highway 
bulk transportation began 22 years ago. If you have the notion that 
truck competition is something of relatively recent development, you 
may be surprised to know that 5 different tank truck transporters start- 
ed hauling for my Company 20 to 22 years ago, and the same 5 compa- 
nies are still going strong. 

The early tank trucks carried 2,000 gallons, but the capacity has 
been increased gradually, until now the average is in excess of 4,000 
and most of the successful operators use trucks carrying from 5,000 
to 8,000 gallons. There are at present approximately 50,000 over-the- 
road transport trucks engaged in hauling petroleum products in the 


United States, with a carrying capacity of probably 3 times what it was 
at the end of World War II. 
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I spoke of the transportation of products from pipe line and water 
terminals. The same distribution, by tank car and truck, is made also 
directly from refineries to bulk plants. 

While most of us here today are interested only or principally in 
bulk transportation, there is still more transportation necessary before 
the gasoline, for example, is placed where the motorist can purchase it. 
This is the movement from bulk plants to service stations. This is 
accomplished by the use of smaller tank trucks of capacities varying 
from 800 to 2500 gallons, though in the last few years there has been 
developed a system of delivery direct from refineries or terminals to 
large service stations, in trucks of 4,000 to 5,000 gallons capacity, elimi- 
nating the bulk plant. These trucks are still commonly called tank 
wagons, because in the early days all of this transportation was per- 
formed by horse-drawn tank wagons of 200 to 300 gallons capacity. 

With all these various and successive steps in transportation that 
I have described, it is said that the average gallon of gasoline you put 
into your car at a filling station has traveled about 2,000 miles. 

It is notable that the various progressive steps adopted by the oil 
industry to transport its crude oil and the products of refining at lower 
costs and with greater efficiency—the pipe lines, barges and trucks— 
together with the technological advances in refining processes, have 
resulted in a lowering of the prices charged by the oil companies. If 
we exclude taxes, the average price of a gallon of gasoline in 50 cities 
of the country in 1918 was 25.1¢c; today it is 20c, or 20% lower. 

Two very important departments within the Traffic Department of 
an oil company are those handling the distribution of the tank cars and 
the distribution of the transport trucks. Up to about 8 years ago an oil 
company’s traffic was at a peak during the Summer months, and fell 
off in the Winter when automobiles were not used as much. But that 
has changed, and now the volume of movement is considerably greater 
in December, January, February and March than in the remainder of 
the year. This has resulted from the fact that better cars, and better 
highways and their maintenance, make the demand for gasoline in 
Winter time nearer to what it is in Summer time; and the tremendous 
Increase in use of oil burners has added a substantial volume to the 
movement in Winter time, that does not move at all in warm weather. 
Many houses, and hundreds of large industries and buildings have 
changed over from coal to oil. All of this adds to petroleum tonnage in 
the cold months. 

In addition to the variation in volume due to Winter and Summer 
conditions, we in the oil Traffic Departments have fluctuations in demand 
for transportation from season to season during the Spring, Summer, 
and Fall. In the Spring, the farmers take to the fields the first warm, 
dry day to plow and seed. That immediately throws a demand on us 
for gasoline and tractor fuel. This comes first in the Southern tier of 
states we serve—Southern Indiana, Southern Illinois, Missouri, and 
Kansas. Two weeks later the plowing season breaks on us in Northern 
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‘Indiana, Illinois, Iowa and Nebraska. A little later in Michigan, Wis. 
consin, Minnesota; and so on, only it doesn’t follow a certain pattern, 
and we are always scrambling to get some products into an area that 
has suddenly dried up and turned warm. We are continually shifting 
tank cars from area to area to meet such varying demands,—and one 
of the truck operator’s nightmares is trying to guess how many trucks 
he needs in an area to take care of the bulges, and yet not have too much 
idle equipment when the demand drops back. 

During Midsummer the vacation season creates a bulge in demand 
in still different sections of the country, where relatively little trans 
portation is required at other seasons. 

And when Fall comes we have the Springtime struggle all over 
again, because the harvest season also starts in the South and works 
north. 

The story of oil transportation would not be complete without some 
mention of World War II. The problem of getting both crude oil and 
refined products from the Midwest and the Southwest to the East Coast 
where the products so essential to the fighting of the War could be loaded 
into Trans-Atlantic tankers, was a new one in the history of the country. 
Practically 100% of the crude oil and products consumed in the Eastern 
Seaboard States had always moved by coastwise tanker and pipe line. 
When the tremendous extra demand for over-seas movement came, 
there was not any extra pipe line or tanker capacity to move it. 

By substituting tank trucks for tank cars in petroleum service for 
all hauls up to 200 miles in length throughout the United States, about 
25,000 tank cars were made available for the long hauls from Louisiana, 
Texas, Arkansas, Oklahoma, Kansas and Illinois to the East Coast. 
Crude oil and products moved in solid trainloads where none had moved 
before. From nothing in 1941 this movement was increased until during 
July, 1943, shipments totaled more than 1,000,000 barrels per day. That 
is about 5,000 carloads every day. 

While this had been building up, and, in my opinion, making it pos- 
sible to win the War, two of the world’s largest pipe lines were being 
constructed from Texas, one to New York, the 24-inch so-called ‘‘Big 
Inch’’ line for crude, and the other, the 20-inch products line to Norris 
City, Ill. The products were moved from Norris City to the East Coast 
in trainloads of tank cars. 

When the War ended and these abnormal tank car movements 
ceased, the tank cars were available for the old service that they had 
been in, all over the country. However, the truck transportation had 
become well established, and much of the former traffic did not return 
to the tank cars. 

The railroads tried hard, and were getting some of the business 
back, but the trend was effectively stopped when they embarked upon 
the succession of general rate increases, Ex Parte 148, 162, 166, and 
168. With each increase more traffic was lost to the trucks. 

During the past year the railroads have attempted to make effective 
rates on a basis lower than many truck rates, but suspension proceed- 
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ings have delayed or defeated most of these efforts, and the rate level 
generally still is lower by truck than by rail. Without having any 
figures from which to make an accurate statement, it is my belief that 
the oil industry’s traffic susceptible of transportation by either rail or 
truck has changed from 75% rail and 25% truck in 1941 just prior to 
the War, to 30% rail and 70% truck at the present time. 

In 1926 (the basic year used in so many statistical reports, and a 
year when highway, water, and gasoline pipe line competition was 
negligible) the railroads of the United States originated 1,818,000 car- 
loads of petroleum products. Crude oil is not included. By 1941, just 
before the War, this had increased to 2,114,000 cars, or 16%. Every 
year thereafter, through 1947, the railroads hauled more petroleum 
products than in 1926. But in 1948, when the general rate increases 
mentioned began to take effect, this fell below 1926, being 1,720,000 cars; 
and in 1949 it dropped still farther to 1,458,000. 

Thus, after more than holding their own through the year 1947, the 
petroleum products tonnage dropped off 9.4% in 1948, and 15% more 
in 1949. The loss 1949 under 1947 was 23%. 

It is known that the railroads are considering making another gen- 
eral increase in rates of perhaps 15%. If they need an increase in reve- 


nue, it seems apparent that a 15% increase in petroleum products rates 
isnot the way to produce it. 











A Study of Co-Operation Between the Interstate 
Commerce Commission and the State 


Commissions in the Regulation 
of Railroad Rates 


By VERE E. JoHNson, M.A.* 


Statement of Problem 


Co-operation, as such, has been employed in numerous ways in the 
field of railroad regulation. The shippers and carriers have delegated 
individuals to co-operate in handling and settling questions of a con- 
troversial nature. The state regulatory commissions have invited the 
co-operation of the carriers in arriving at a fair rate of return. In 
problems involving interstate matters the Interstate Commerce Con. 
mission and the various state commissions have co-operated by sitting 
in joint hearings in valuation, abandonment, construction, car-service, 
and rate regulation cases. This study of co-operation has been limited 
in scope to that which has taken place between the Interstate Commerce 
Commission and the state commissions in the regulation of railroad rates. 


Need for Such a Study 


In the past decade a great deal has been accomplished in regard to 
co-operation between the Interstate Commerce Commission and the state 
commissions in the field of railroad rate regulation. However, little 
has been done to clarify in the minds of the general public the mean- 
ing of the term co-operation as related to the subject under study. 


Co-operation Defined 

Co-operation as defined in Webster’s New International Dictionary 
means: ‘‘Collective action, as in industry, for mutual profit or common 
benefit.’’ The term co-operation as applied to this problem is inter- 
preted as collective action on the part of the examiners of the Interstate 
Commerce Commission and the representatives of state commissions for 
the purpose of expediting cases and handing down fair and equitable 
decisions. The co-operative procedure may take any of several forms. 
The two regulatory agencies may sit, as one, in a joint hearing. The 
state commissions may gather data in their own fields to be presented 
in writing to the Interstate Commerce Commission as part of the evi 
dence in a case. Also, the shipper, carrier, state commission, and Inter- 
state Commerce Commission may sit together to make rates agreeable 
to all. 





* Professor, Business Education, Ft. Madison High School, Ft. Madison, 
owa. 

Eprtor’s Nore: Among the most recent examples of cooperation between the Inter- 
state Commerce Commission and a State Commission are the joint proposed reports 
of Examiners for the Interstate and Illinois Commerce Commissions in two !mM- 
portant proceedings, one a freight proceeding, J. & S. Docket No. 5756 et al., 
Petroleum Products in Illinois Territory, and the other a passenger-fare proceeding, 
i. & S. Docket No. 5761, et al., Commutation Fares Between Chicago and Wisconsin. 
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Scope of Study 


Co-operation plays a part in practically every phase of the two 
agencies’ activities. However, thus study will be limited to the history 
of the growth of co-operative procedure in the regulation of interstate- 
intrastate railroad rates and its effect upon co-operative growth in other 
felds. It is believed that the information gathered will provide a pic- 
ture which may be of some benefit in determining procedure policies 
in the future. 


The Nature, Sources, and Methods of Collecting Data 


A number of sources have been utilized in collecting the data in- 
volved in this study. It was necessary to trace the history of the growth 
of co-operation by searching many original documents as well as records 
of the proceedings of various groups and organizations. Representa- 
tives of the Interstate Commerce Commission, state commissions, car- 
riers, and shippers were interviewed. 

The state commissions’ point of view was obtained by searching 
the National Association of Railroad and Utilities Commissioners Pro- 
ceedings from the date of its origin (1889) to the present time. Through 
the courtesy of the officers of this organization, unpublished letters, re- 
ports, and personal notes were made available for study. 

Opinions representative of the Interstate Commerce Commission 
were secured by study of their Annual Reports and cases in which co- 
operation was an important factor. Little difficulty was experienced 
in collecting data for this study as Commissioner Splawn provided the 
much needed guidance and opened many avenues of study. Through 
introductions by Commissioner Splawn and other members of the Inter- 
state Commerce Commission’s staff, the author was able to interview 
authorities representing the state commissions, carriers, and shippers. 

The various types of data gathered from the many sources have been 
carefully serutinized to make the text of this study. 


Need for Co-Operation Recognized 


_ The need for co-operation between the Interstate Commerce Com- 
mission and the various state commissions was recognized at a very early 
date. Although the federal constitution gave Congress the right to regu- 
late interstate commerce,! no legislation was enacted until the Act to 
Regulate Commerce in the year 1887. It was only two years later that 
the first mention of the need for a co-operative procedure between the 
federal and state regulatory bodies was made. Commissioner Thomas N. 
Cooley, of the Interstate Commerce Commission, expressed a definite 
need and desire for co-operation between the Interstate Commerce Com- 
mission and the state commissions in his opening address before the 


— Conference of Railroad Commissioners held in March of 1889. 
e said: 


1 United States Constitution, Article 1, Section 8. 
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We are all engaged in kindred work, and not kindred merely, but 
in a large degree in the same work. You have your respective 
spheres of action, limited in territory and by legislation, and y 
have ours which is intended to be as nearly as in the nature of things 
is possible, distinct and separate. But if the union of which we ar 
citizens is in a political sense one and indissoluble it is even mor 
distinctly so in respect to the great interests which are committed 
for regulation to your respective commissions * * * to the ling 
that you regulate and to the lines that come particularly under ou 
own supervision * * * it is of the highest importance that there 
should be harmony in legislation of control, so that this system can 
be controlled as nearly as possible * * * as nearly as the local con- 
ditions of the country will enable it to be controlled * * * har. 
moniously and as a unit.” 


George G. Crocker of Massachusetts at this same meeting reiterated 
the need for co-operation in his address to the chair entitled, ‘‘ Railway 
Legislation, How to Obtain Harmony In.’’ In so doing, he said: 


* * * and I presume that applies to the legislation of the 
various States; to see what can be done through the instrumentality 
of this convention to secure greater harmony in the laws of the 
respective States compared with the provisions of the Interstate 
Commerce Act and work of the Commission.® 


After considerable discussion on the floor and a number of ad- 
dresses advocating co-operation, it was voted that the Chairman of the 
First General Conference of Railroad Commissioners should appoint a 
committee of five members to investigate the subject. The committee 
was appointed and instructed to report its findings at the next confer- 
ence to be held in the spring of 1890. Thus, the nucleus for a move- 
ment toward co-operation was formed, even though this so-called nucleus 
did lay dormant for a number of years. 

The need and the desire for active co-operation had been expressed 
in a number of formal addresses before the Railroad Commissioners 
Conventions prior to the hearing of cases exemplifying this need. In 
a case decided by the Interstate Commerce Commission in 1905, it ap- 
peared that certain freight rates were unjustly discriminatory, but the 
Commission could only ask that the rates be revised, as it had no power 
to require their readjustment since they were predominantly intrastate.’ 

It was believed that had the Interstate Commerce Commission an 
the state commissions concerned been able to legitimately co-operate m 
the hearing of the above mentioned case, non-discriminatory and just 





2 Thomas M. Cooley, “Opening Address,” National Association of Railroad and 
Utilities Commissioners Proceedings (Washington, D. C.: NARUC 1889), pp. 1-2. 

8 George G. Crocker, Address, “Railway Legislation, How to Obtain Harmony 
In,” National Association of Railroad and Utilities Commissioners Proceedings 
(Washington, D. C.: NARUC, 1889), p. 61. 


4In the Matter of Freight Rates Between Mempbis and Points in Arkansas, 


11 1. C. C. 180 (1905). 
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rates could have been arrived at with comparatively little negotiation. 
The need for co-operation, if not complete uniformity of laws, was fur- 
ther illustrated in the Sawnders & Company v. Southern Express Com- 
pany case which was submitted April 13, 1909, and decided January 10, 
1910.5 The case concerns fish rates between Mobile and Pensacola and 
points of equal distance from them in Alabama. The Alabama State 
Commerce Commission halved the rates from Mobile, a poorer fish center, 
to compete with Pensacola’s extra fine fresh fish. Saunders & Company 
appealed to the Interstate Commerce Commission for relief. The Inter- 
state Commerce Commission, though not dismissing the case, held that 
it could not lower Pensacola’s rates in the Southeast. It would be 
necessary to completely readjust fish rates in the Southeast, which the 
Interstate Commerce Commission could not do in time to alleviate the 
then present injustices. Under the laws existing at that time the 
Interstate Commerce Commission had no power to regulate intrastate 
rates and, until Congress gave them such power, there was no way to 
relieve the discrimination against Pensacola. 

The necessity for co-operative action between the Interstate Com- 
merce Commission and the state commissions had been recognized by 
every convention of the National Association of Railroad and Utilities 
Commissioners since its organization, but no definite action had been 
taken. As was pointed out by C. C. MeChord, President of the Asso- 
tiation, in his address before the National Association of Railroad and 
Utilities Commissioners Convention in 1908, uniformity of legislation 
was desirable but equally desirable, if not of more significance, was co- 
operation among the various commissions. Mr. McChord said: 


While uniformity of legislation is desirable and important, it is 
of equal importance that there should be harmony and co-operation 
among the commissions charged with the duty of administering the 
laws of the several States and of the United States, for it is mani- 
fest that if each commission is to be governed by a purely selfish 
policy and each is determined to obtain for its own citizens the 
lowest rates and best service possible without reference to the effect 
upon rates or service in other States, and without reference to the 
effect upon carriers, of similar regulations by other States and by 
the United States Government regulation will, in the end, prove a 
failure and both the carriers and the people will ultimately find 
refuge in government ownership, which would present problems 
of much greater difficulty than those which now present themselves 
for solution. 

_ Interstate rates and intrastate rates are so closely related that 
it is almost an impossibility to change an interstate rate without 
necessitating a corresponding change of some intrastate rate, and 
a change of an intrastate rate often makes necessary a change of 
interstate rates.® 
gnennders & Co. v. Southern Express Co., 18 1. C. C. 415 (1910). 
Utilities - McChord, Opening Address,” National Association of Railroad and 
NARU ommissioners Proceedings, 20th Annual Convention (Washington, D. C.: 
UC, 1908), pp. 11-12. 
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In the case, Louisville and Nashville Railroad Company v. Eubank! 
the United States Supreme Court determined that a law providing for 
the punishment of a common carrier for charging more for a short hay 
wholly within the state than it charged for a long haul extending inty 
another state, within which the short haul was included, could not be 
enacted by the State of Kentucky. This demonstrated the close rela. 
tionship between interstate and intrastate rates. The legality or ill. 
gality of an intrastate rate could not rest upon its comparison with an 
interstate rate for the reason that the carrier might be compelled to 
change its interstate rate. If the interstate rates were changed, it would 
throw out of balance the rate structure for the district involved since 
interstate rates are set up by districts, rather than by single states. 

In his address, Mr. McChord not only pointed out the necessity for 
co-operation, but proposed what he and his followers believed to bea 
practical and feasible plan of co-operation between the Interstate Con- 
merce Commission and the various state commissions in administering 
the law relative to railroad rates. Tl proposal set forth was as follows: 


* * * when complaint has been filed with the ICC and a copy 
served upon the defendant carrier, and it is cited to appear and 
defend at a time and a place fixed, the commissions of the States 
affected by the complaint should be furnished with similar copies 
and notices and be granted leave to intervene for the purpose of 
introducing testimony or submitting argument in support of or 
against the relief sought by the complainant, and, in a similar way, 
when complaint has been filed with the State commissions which 
would of necessity, affect interstate rates, a copy of such complaint 
should be furnished the ICC, and both State and Federal Com- 
missions should feel free to call for such information as each may 
possess bearing upon the subject matter under investigation. In 
short, if the State and Federal Commissions are to cooperate in 
this important work, and if there is to be preserved to the state 
commissions their present usefulness and limited powers yet left 
to them, something tangible along these lines should be agreed upon 
by this association and should be carried out without further delay.’ 


The Association failed to act upon the proposal of Mr. McChord. 
However, the Legislative Committee, headed by Ira B. Mills of Minne- 
sota, in 1910 suggested in its report that action be taken by the Interstate 
Commerce Commission to foster co-operation. The committee sugge 
that the Interstate Commerce Commission delegate a competent perso 
to co-operate with the respective state commissions in all important 
controversies which involved both intrastate and interstate rates. 
though the Interstate Commerce Commission and the various state com- 
missions were aware of the need for co-operation, the subject was not 
brought before the general public until the hearing of the Minnesota 
Rate Cases. 





7 Louisville and Nashville R. R. Co. v. Eubank, 184 U. S. 27 (1901). 
$8 McChord, op. cit., p. 12. 
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The Minnesota Rate Cases,® decided June 9, 1913, were suits 
brought by stockholders of the Northern Pacific Railway Company, the 
Great Northern Railway Company, and the Minneapolis and St. Louis 
Railroad Company, respectively. The stockholders attempted to restrain 
the enforcement of two orders of the Railroad and Warehouse Com- 
mission of the State of Minnesota and two acts of the Minnesota Legis- 
lature prescribing maximum charges for transportation of freight and 
passengers, and to prevent adoption of the maintenance of these rates 
by the railroad companies. 

The complainants assailed the acts and orders upon three grounds. 
The one in which we are particularly concerned at this time is that the 
acts and orders amounted to an unconstitutional interference with inter- 
state commerce. None of the acts or orders were for goods or persons 
moving in interstate commerce and by their terms they applied solely 
to commerce that was internal. Above and beyond this obvious obser- 
vation, it was found that the inevitable effect of the State requirements 
for intrastate transportation was to impose a direct burden upon inter- 
state commerce and to create unjust discrimination between localities 
in Minnesota and those in adjoining States. This was contradictory to 
the commerce clause 1° and the action of Congress under it. 

A state rate structure set up to eliminate discrimination between 
localities within the same state and to promote harmony in intrastate 
transportation would, without doubt, include those places within the 
state which are on or near the boundaries of the state. When boundary 
towns and cities are included in a general reduction of intrastate rates 
there is, of course, a change in the relation of rates to points adjacent 
to, but across the state line. 

Eight Railroad Commissioners of the states concerned joined 
together in saying that there was next to no movement of traffic in intra- 
state commerce that does not come into competition with some inter- 
tate haul. Furthermore, if the non-disturbance of the existing rela- 
tionship between competitive state and interstate rates were the correct 
riterion, no reduction could be made in intrastate rates without inter- 
fering with interstate commerce. These eight Commissioners believed 
that if the principle announced by the Circuit Court was to be upheld 
tteould be made to apply in virtually every state by a showing of simi- 
lar facts. The State Commissioners contended that the decision handed 
down in the Minnesota Rate Cases disregarded the provisions of the 
United States Constitution which established the relation between the 
federal and state governments. The Constitution, under the reserve 
power of the states, gave each state the right to regulate intrastate com- 
neree. The operation of these provisions was not intended to depend 
ipon geography, convenience, or competition. The provisions mentioned 
‘amnot apply in one state and not in another in accordance with the 
‘xisting conditions as may be found by the courts, because they are vital 
Principles which constitute the very structure of our dual form of gov- 
‘mment. The question under discussion arises from opposing interpre- 


+ Minnesota Rate Cases, 230 U. S. 352; 33 Sup. Ct. 729 (1913). 
United States Constitution, Article 1, Section 8. 
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tations of the fundamental law which gives Congress the power to regu. 
late commerce with foreign nations, among the several states, and with 
the Indian tribes. The latitude and the effect of Federal legislation, 
rather than the differences with respect to the obvious facts, enters into 
the discussion. 

The principles governing the performance of state authority when 
interstate commerce is affected are well established. Congress’ authority 
to regulate interstate commerce is supreme, complete, and acknowledges 
no limitations other than those prescribed in the Constitution. For 
example, the Supreme Court has interpreted the due process of law 
clause to mean that Congress through the authority given the Inter. 
state Commerce Commission can not establish rates which are excessive. 
This would be equivalent to taking property without due process of lav. 
The states are within their rights to act so long as Congress fails to act; 
and, when Congress does exercise its power to regulate interstate com- 
merce, its authority overrides all conflicting state legislation. 

These principles likewise are applicable to the authority of the 
state to prescribe reasonable maximum rates for intrastate transporta- 
tion. The history of state regulation of railroads’ rates began with the 
construction of our railroads. The railroads were authorized by the 
states through their charters to fix rates, frequently with the provision 
that rates should not exceed a given maximum. Some charters required 
publication of rates and prohibited discrimination. The provisions of 
state charters varied greatly and sometimes were in direct conflict. The 
fundamental weakness of such regulation lies in its lack of flexibility. 

As time passed, the charters were treated as instruments of cor- 
porate creation and statutes enacted by legislative bodies began to regu- 
late the railroads’ activities. Like the charter, this type of regulation 
lacked flexibility as well as administrative machinery and personnel es- 
sential for effective control. 

The weaknesses of legislative regulation were overcome by the estab- 
lishment of commissions. Regulation by commissions was flexible, con- 
tinuous, and informed. Although in their early history the commis 
sions were very little more than advisory bodies, they have grown to be 
quasi-judicial in nature. 

Congress did not undertake to determine the reasonableness of 
intrastate rates of interstate carriers or invest such authority upon Its 
administrative agency. Contrary to this, Congress left the fixing of 
reasonable rates for intrastate transportation to the states and agencies 
created by them. Hence the United States Supreme Court held that 
established principles had not been violated, when the state of Minne- 
sota prescribed the rates involved. The State performed a power 
appropriate to its jurisdiction and not in opposition to any act of Con- 
gress. However, the United States Supreme Court suggested that pos- 
sible action by Congress might relieve an injustice which the Court 
could not relieve under existing legislative enactments. The Court, 
its opinion, included this statement: 


* * * But these considerations are for the practical judgment 
of Congress in determining the extent of the regulation necessary 
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under existing conditions of transportation to conserve and pro- 
mote the interests of interstate commerce. If the situation has 
become such, by reason of the interblending of the interstate and 
intrastate operations of interstate carriers, that adequate regulation 
of their interstate rates cannot be maintained without imposing 
requirements with respect to their intrastate rates which substan- 
tially affect the former, it is for Congress to determine, within the 
limits of its constitutional authority over interstate commerce and 
its instruments the measure of the regulation it should supply." 


Thus, the need for co-operation was recognized by the federal and 
state commissions shortly after the passage of the Interstate Commerce 
Act in 1887. The decision rendered by the Interstate Commerce Com- 
nission in the Saunders & Company v. Southern Express Company case 
emphasized the desirability of co-operation. It has been pointed out 
that had the federal and state regulatory bodies been able to co-operate, 
non-discriminatory rates could have been arrived at with very little 
negotiation. In the Minnesota Rate Cases the Interstate Commerce Com- 
nission took the initiative in regulating discriminatory intrastate rates. 
However, the Supreme Court held that the Commission did not have the 
authority to regulate these rates. The Court suggested that perhaps it 
was time for Congress to give this authority. As the result of the 
opinion in the Minnesota Rate Cases the public became aware of the need 
for co-operation between the state and federal commissions. The pub- 
lie as well as the federal and state commissions now realized that it was 
necessary for them to encourage their legislators to act. If the Supreme 
Court of the United States was to act to alleviate the unjust discrimina- 
tory conditions, public opinion must be swayed to demand such a move. 
Although co-operation, as such, was a much talked about subject no 
definite move was made to put it to work until after the Shreveport 
cases which were decided in 1914.?2 


The Turning Point in the Battle for Co-Operation 


The failure of the United States Supreme Court to give the Inter- 
state Commerce Commission the authority to iron out problems of un- 
just state and federal rates in the Minnesota Rate Cases encouraged the 
publie to take an interest in rate regulation through co-operation. It 
vas at this time that the newspapers first became aware of the need for 
‘operation and gave the subject general coverage. The public came 
0 realize the importance of co-operation, but it was not until the states’ 
rights were threatened by the decision in the Shreveport cases that the 
publie interest was sufficiently aroused to encourage action by their state 
‘ommissioners. The United States Supreme Court ruled in these cases 
that the Interstate Commerce Commission did have the authority to 
adjust intrastate rates when they are so closely related to inter- 
State rates that the control of the one involves the control of the other. 

1s Hinnesota Rate Cases, 230 U. S. 352, 33 Supp. Ct. 729 (1913). _ 

WS 34 *— and West Texas Ry. Co. v. U. S. and Texas and Pacific Ry. Co. 

9, . S. 342 (1914). 
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Those interested in maintaining state sovereignty were alarmed at the 
possibility of losing some of their states’ rights. They demanded that 
the state commissioners mitigate relations with the federal commission, 
by active co-operation to such a degree that the federal commission 
would not exercise the rights given it by the Supreme Court’s decision, 

The Shreveport cases, Houston, East and West Texas Railway Con. 
pany v. United States, and Texas and Pacific Railway Company \. 
United States,!* involved an order of the Commission requiring the car. 
riers to remove a discrimination against Shreveport, Louisiana. This 
discrimination was caused by the higher rates charged by the carriers on 
interstate traffic from Shreveport, Louisiana, to points within Texas 
than on intrastate traffic from Dallas and Houston, Texas, to destination 
points in Texas. The Supreme Court described the condition as follows: 


Shreveport, Louisiana, is about 40 miles from the Texas state 
line, and 231 miles from Houston, Texas, on the line of the Houston, 
East & West Texas and Houston & Shreveport companies (which are 
affiliated in interest); it is 189 miles from Dallas, Texas, on the 
line of the Texas & Pacific. Shreveport competes with both cities 
for the trade of the intervening territory. The rates on these lines 
from Dallas and Houston, respectively, eastward to intermediate 
points in Texas were much less, according to distance, than from 
Shreveport westward to the same points. It is undisputed that the 
difference was substantial and injuriously affected the commerce 
of Shreveport. It appeared, for example, that a rate of 60 cents 
carried first class traffic a distance of 160 miles to the eastward 
from Dallas, while the same rate would carry the same class of 
traffic only 55 miles into Texas from Shreveport. The first-class 
rate from Houston to Lufkin, Texas, 118.2 miles, was 50 cents per 
100 pounds, while the rate from Shreveport to the same point, 112.5 
miles, was 69 cents. The rate on wagons from Dallas to Marshall, 
Texas, 147.7 miles was 36.8 cents, and from Shreveport to Marshall, 
42 miles, 56 cents. The rate on furniture from Dallas to Longview, 
Texas, 124 miles, was 24.8 cents, and that from Shreveport to 
Longview, 65.7 miles, was 35 cents. These instances of differences 
in rates are merely illustrative; they serve to indicate the character 
of the rate adjustment." 


The Interstate Commerce Commission upon investigation discovered 
that the interstate class rates from Shreveport, Louisiana, to points iD 
Texas were unreasonably high, and lowered the rates. The new rates 
were then substantially the same as those fixed by the State Commission 
of Texas for intrastate traffic for similar distances. The Commission 
also discovered higher interstate commodity rates to points in Texas 
than were in force from cities in Texas to such Texas points. These 
rates gave an unlawful and undue preference to the Texas cities. Asa 





13 [bid. 
14 Jbid., p. 346. 
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result a discrimination that was undue and unlawful was effected 


pom against Shreveport. ; ma 

rae In order that this condition might be corrected, the carriers were 
om directed to desist from charging higher rates for the transportation of 
in any commodity from Shreveport to Dallas or Houston and intermediate 
ag points than were being charged at the time for the transportation of like 
ny “ commodities from Dallas and Houston toward Shreveport. The carriers’ 
e car, Petition in the Commerce Court to set aside the Interstate Commerce 


This Commission’s order attacked it in its entirety, but later the carriers 
withdrew their opposition to the fixing of maximum rates and these 


Term rates were put in force. The charge remained upon that portion of the 
nation @ oder which prohibited higher rates for carrying articles from Shreve- 
ma port into Texas than those charged for eastbound traffic from Dallas 


and Houston, respectively, for equal distances. The question under dis- 
: state pute appeared to be whether the Interstate Commerce Commission had 
uston, #@ the power to correct unjust rates which arose out of the relationship 
ch are § between intrastate rates and interstate rates upheld as reasonable. The 
m the § objection was of a two-fold nature: (1) That Congress has no authority 
cities § to control the intrastate charges of an interstate carrier even to the ex- 
» lines § tent necessary to prevent unjust discrimination against interstate 
ediate § traffic; and (2) that, if it be assumed that Congress has the power, 
from § still it has not been delegated to the Commission, therefore, action on 
at the § the part of the Commission exceeds its limit of authority. 
merce The Commerce Court upheld the Interstate Commerce Commission’s 
cents § order and dismissed the petition. The carriers appealed the case to the 
tward § Supreme Court. In approving the decree of the Commerce Court and 





ass of § upholding the Commission’s order the Supreme Court held that: 

oa * * * Wherever the interstate and intrastate transactions of 
1125 carriers are so related that the government of the one involves the 
rshall. control of the other, it is Congress, and not the State, that is en- 
rshall. titled to prescribe the final and dominant rule, for otherwise Con- 
gview, gress would be denied the exercise of its constitutional authority 
ort to and the State, and not the Nation, would be supreme within the 
sane national field.15 

racter The Court held that the authority to deal with the relation of inter- 


state to intrastate rates rests exclusively with Congress. Section 3 of the 
ered @ lmterstate Commerce Act makes unlawful any undue or unreasonable 
nts in preference or advantage, or any undue or unreasonable prejudice or 
, rates disadvantage. In reference to the proviso of Section 1 to the effect that 
sigsion the act to regulate commerce shall not apply to commerce wholly within 
rission § 2 State, the Court held that the Commission was authorized and em- 
Texas § Powered to deal with the situation before it in these cases. 
These The publicity given the Shreveport cases turned a passive interest 
Asay the part of the general public into an active interest. The state com- 
missions became aware of the need for action if the power to regulate 
intrastate commerce was to remain in their hands. Immediately after 


-_—__., 


18 Ibid, pp. 351-352. 
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the hearing of the Shreveport cases, the National Association of Rail- 
road and Utilities Commissioners passed a resolution to the effect that 
the Honorable C. F. Staples be appointed a committee of one to con- 
fer with the Interstate Commerce Commission in regard to the state 
commissions co-operating with the federal commission. 

In the year following the hearing of the Shreveport cases (1914) 
the Interstate Commerce Commission went on record as approving active 
co-operation. Commissioner Judson C. Clements, speaking in behalf 
of the Interstate Commerce Commission before the National Association 
of Railroad and Utilities Commissioners, said : 


The public as well as the carriers are interested in the things 
which are done, the results which are achieved. Therefore, it seems 
to me there has been no time since I have been an attendant upon 
these conventions when there was so much need for co-operation as 
at this time. I do not mean co-operation so much with respect to 
the form, or the formula in which procedure may be had, but with 
respect to the fundamental principles which underlie and 
must guide our action in respect to concrete results. It would seem 
that if the underlying principles are sound, there ought to be less 
difficulty in arriving at that which is right as a fundamental guide 
for action, than there would be in respect to the mere form of ear- 
rying out those principles.’® 


After the Commission went on record as approving co-operation, it 
asked Congress for legal authorization. In its annual report to Congress 
in 1916, the Interstate Commerce Commission included the following 
recommendation : 


* * * 6. That, without the abdication of any federal au- 
thority to finally control questions affecting interstate and foreign 
commerce, the Commission be authorized to co-operate with state 
commissions in efforts to reconcile upon a single record the conflicts 
between the state and the interstate rates.'7 


Recommendations of like nature were made each year following this 
date until the co-operative clause was included in the Transportation 
Act of 1920. 

The turning point in the battle for co-operation had been reached. 
The public, the Interstate Commerce Commission, and the various state 
commissions recognized the need for co-operation. Although the need 
was recognized, a period of several years elapsed before Congress was 
willing to give co-operative procedure legal authorization. In these 
interim years co-operation was practiced without legislative consent and 
was found to be successful. 





_16 Judson C. Clements, “Address to Chair,” National Association of Railroad and 
Utilities Commissioners Proceedings (Washington, D. C.: NARUC, 1914), p. 12. 

17 Quoted in: National Association of Railroad and Utilities Commissioners 

Proceedings (Washington, D. C.: NARUC, 1916), p. 92. 
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Co-Operation Without Legislative Authorization 


The United States Supreme Court, in handing down its decision 
in the Shreveport case, implied that the state and federal commissions 
could co-operate in hearing rate cases involving unjust discrimination 
between the intrastate and interstate rates. Although the Supreme Court 
did not mention or suggest co-operation between the two bodies, it gave 
the parties concerned no reason to believe that co-operation would not 
receive judicial sanction. Some authorities are of the opinion that the 
Supreme Court Justices actually hoped that steps would be taken to 
foster co-operation when they handed down the decision that the Inter- 
state Commerce Commission did have the authority to adjust intrastate 
rates when they are so closely related to interstate rates that the control 
of the one involves the control of the other. 

Co-operation between the Interstate Commerce Commission and the 
various state commissions prior to legislative authorization of such was 
carried on with a fair degree of success. In cases involving the Shreve- 
port principle the co-operation, though effective, was entirely voluntary 
and without status under the act to regulate commerce. In the short 
space of three years about 100 complaints involving the above mentioned 
principle, originating in widely separated states, were filed by munici- 
palities, organizations of business men, corporations, and individuals. 
These complaints were handled by the Interstate Commerce Commis- 
sion—with few exceptions—in the regular manner, although it was the 
desire of the Commission to set aside controversies about sovereignty, 
constitutional and legislative powers and to seek the wholehearted co- 
operation of state commissions. 

Although a number of cases were heard by the Interstate Commerce 
Commission in co-operation with state commissions, no doubt the two 
eases of most significance were the Boston and Maine rate case '*® and 
the Proposed Increases in New England case.® C. A. Prouty, then an 
Interstate Commerce Commissioner, invited the Commissioners of Massa- 
chusetts, Maine, New Hampshire, and Vermont to sit with him in a 
joint conference at Boston. Both the shippers and the Boston and 
Maine Railroad were represented at this joint hearing. All of the Com- 
missioners of the states named united with Commissioner C. A. Prouty 
in recommending a schedule of advanced class freight rates. They stated, 
as the opinion of the conference, that passenger rates should be made 
to yield a part of the additional revenue necessary for the railroads and 
recommended the repeal of any legislation restricting the mileage rate 
to the then existent scale of two cents. 

The rates recommended by this conference were at once put into 
effect in all the four states involved. The New Hampshire Commission 
also proceeded to revise the commodity rates so as to allow substantial 
increases to the railroad. The traffic official who represented the Boston 
and Maine Railroad at the revision proceedings before the Interstate 
Commerce Commission expressed himself as highly appreciative of the 
manner in which his railroad was treated in these proceedings. 


18 The New England Investigation, 27 1. C. C. 560 (1913). 
19 Proposed Increases in New England, 49 1. C. C. 421 (1918). 
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Commissioner Anderson of the Interstate Commerce Commission, 
along with representatives of each of the public service commissions of 
the six New England states and the second district of the state of New 
York, sat at Boston on the New England rate case. Proceedings in this 
case grew out of the filing by all of the New England railroads of appli- 
cations under the amended Fifteenth Section of the Interstate Com. 
merce Act. The applications asked for permission to file tariffs increas. 
ing their passenger fares and class freight rates. The results of the 
joint hearing were successful. Through the co-operative procedure a 
rate structure was established which was agreeable to all. The state 
commissions having had a hand in setting up these rates did not act to 
make them ineffective by state regulation. 

The success of the co-operative plan, before legislative authoriza- 
tion, was pointed out in a letter written by John E. Benton, General 
Solicitor for the National Association of Railroad and Utilities Com- 
missioners, to Commissioner Charles E. Elmquist and printed as part 
of the Report of Senate Committee Hearings on Extension of Govern- 
ment Control of Railroads. He said: 


* * * that in sections like New England, where a single rail- 
road is subject to the jurisdiction of several state commissions, it 
has been proven practical for the state commissions to co-operate 
in joint hearings with the Interstate Commerce Commission and to 
agree upon a common course of action within their respective juris- 
dictions, even in absence of any Federal law expressly authorizing 
such joint sessions.”° 


An editorial by an anonymous author printed in the Railway Age 
Gazette commended both the State and Interstate Commerce Commis- 
sions for the whole-hearted co-operation shown in handling the above 
mentioned hearing. The editorial read as follows: 


The plan followed in the conduct of the recent hearing at 
Boston in the New England rate advance case has made a very 
favorable impression upon railroad officers and others who were 
present. One reason for favorable comment was the fact that the 
Commission sent a New England man to take testimony on the 
ground, instead of sending an examiner or instead of requiring 
the witnesses to go to Washington. Another was that the railroad 
or public utility commissioners of the six (6) New England states 
were not only invited but urged to be present at the hearing and sit 
jointly with Commissioner Anderson. * * * The plan of holding 
joint hearings with the state commissioners is also a good one, 
especially in the absence of sufficient authority in the federal com- 
mission to prevent its decisions being to an extent nullified by state 
action. In his testimony in the recent supplemental fifteen per cent 
ease before the Commission President Willard of the B and O said 
his company had not received the full benefit of the advance al- 





20 Report of Senate Committee Hearings on Extension of Government Control 
of Railroads (Washington, D. C.: Government Printing Office, 1919), I, p. 753. 
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lowed by the decision of June 27 because two of the states through 
which it operates had refused to allow the advance in intrastate 
rates. Similarly the value of any decision the federal commission 
might make in New England could be greatly reduced by various 
state commissions. Commissioner Anderson apparently made a 
special effort to emphasize this point during the hearing at Boston.”4 


Co-operation, as such, had now been tried in the proceedings of the 
regulatory bodies and was found to be a successful process. The public 
accepted the procedure as a possible means of expediting railroad rate 
cases. The foundation for legislative authorization had been laid. 


Congressional Enactment 


Members of both the federal and state regulatory bodies agreed 
that loss of time and unnecessary conflict in the treatment of important 
eases could be avoided by friendly co-operation. The type of co-operation 
desired was the same as that which the Interstate Commerce Commission 
had successfully introduced in the New England area. The Interstate 
Commerce Commission and the state commissions concerned in the cases 
sat in joint hearings. In so doing, the rates established were effective 
in every state. A state which had taken part in making the interstate 
rate would not invalidate it by contrary action. The Interstate Com- 
merce Commission should be authorized by Congress to co-operate with 
the state commissions in an effort to reconcile upon a single record the 
conflict between intrastate and interstate rates. Such authorization could 
be granted without abdicating any of the essential authority to finally 
control interstate and foreign commerce. 

With the view of promoting this kind of co-operative action, hear- 
ings were held in half a dozen states, which were in fact, although not 
in law, joint hearings of the Interstate Commerce Commission and the 
respective state commissions. In some instances these hearings extended 
through many weeks. It was believed by many that what had been 
accomplished had been distinctly in the interest of all the affected 
parties, and that a proper basis had been laid for final disposition of 
questions which had vexed the citizens and authorities of the respective 
states as well as the carriers operating under these conditions. Through 
co-operation it was possible to carry the proceedings to a final conclusion 
with a substantial degree of harmony on the part of the respective 
authorities. 

The Legislative Committee of the National Association of Railroad 
and Utilities Commissioners along with the Interstate Commerce Com- 
mission recommended that provisions for co-operation be enacted by the 
legislature and thus give joint and co-operative efforts a definite legal 
status. The plan suggested and presented to the House and Senate 
committees practically every year after the original Shreveport cases 
requested legal authorization to conduct jointly all cases involving the 
Shreveport principle. State commissions directly involved would be 


1 Railway Age Gazette (Washington, D. C.), December 7, 1917, pp. 1012-1013 
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given an opportunity, in accordance with the law, to participate in the 
deliberations and to assist in formulating the final conclusions upon a 
record jointly made. The one rate, within the zone of reasonableness, 
established through the joint efforts of the respective commissions would 
then apply to all businesses, intrastate and interstate. Thereafter, there 
could be no Shreveport cases or situations in the territory with respect 
to that commodity. 

Shortly after the decision of the original Shreveport cases, the de- 
sirability of legal authorization of co-operation was recognized. How. 
ever, it was not until the passage of the Transportation Act of 1920 
that such authority was given. Section 416 of the Transportation Act 
of 1920 in part provided as follows: 


Whenever in any investigation under the provisions of this 
Act, or in any investigation instituted upon petition of the carrier 
concerned, which petition is hereby authorized to be filed, there 
shall be brought in issue any rate, fare charge, classification, regu- 
lation or practice, made or imposed by authority of any State, or 
initiated by the President during the period of Federal control, the 
Commission, before proceeding to hear and dispose of such issue, 
shall cause the state or states interested to be notified of the pro- 
ceeding. The Commission may confer with the authorities of any 
State having regulatory jurisdiction over the class of persons and 
corporations subject to this Act with respect to the relationship 
between rate structures and practices of carriers subject to the 
jurisdiction of such State bodies and of the Commission ; and to that 
end is authorized and empowered, under rules to be prescribed by 
it, and which may be modified from time to time, to hold joint 
hearings with any such state regulating bodies on any matters 
wherein the Commission is empowered to act and where the rate- 
making authority of a state is or may be affected by the action 
taken by the Commission.?? 


Although both the National Association of Railroad and Utilities 
Commissioners and the Interstate Commerce Commission clamored for 
years for an act to authorize co-operation, passage of the Act only inten- 
sified a feeling of ill-will between them. The public was led to believe 
that each wanted whole-hearted co-operation while in reality the State 
Commissioners and Interstate Commerce Commissioners were at throats’ 
grip—grappling over an age-old controversy concerning states’ rights. 
The state commissions contended that the regulation of rates within the 
states was within their power irrespective of the effect on interstate 
rates. The Interstate Commerce Commission acting on the decision 
handed down by the Supreme Court in the Shreveport cases, held firmly 
to the ruling which gave the Commission jurisdiction in the event intra- 
state rates were dominant over interstate rates. 

The Transportation Act of 1920 gave authorization for co-operation 
to the two groups of commissioners, but left the controlling factor with 


22 4] Stat. L. 456, c. 91, Section 416. 
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the Interstate Commerce Commission. The opposition of the carriers 
to any form of effective state regulation made it difficult to instigate any 
type of co-operation. The state commissions openly declared that the 
Interstate Commerce Commission only wished to seek co-operation when 
it proved to be an advantage to it. They further maintained that the con- 
troversy was not due so much to lack of co-operation as to the inability to 
define the boundaries of jurisdiction over intrastate rates. 

In spite of the accusations of the several state commissions, Joseph 
B. Eastman of the Interstate Commerce Commission, in his address 
before the convention of the National Association of Railroad and Utili- 
ties Commissioners in 1921, reiterated the desire of the Commission to 
co-operate. He said: 


* * * the Transportation Act, 1920, has helped us to realize 
that there is such a thing as a national transportation system, and 
it follows that it must be guided in many respects by a national 
policy, if friction and interference of parts are to be avoided. Take 
the matter of railroad rates. I feel confident that you will agree 
that a sound national policy calls for harmony between state and 
interstate rates, and I use the word harmony in no rigid sense. We 
know from experience and would know without experience, that the 
absence of such harmony can only be a source of complaint and 
confusion. * * * The opportunities for co-operation between the 
Federal Commission and the state commissions are well nigh un- 
limited. Many of the matters over which we now have jurisdiction 
often appear to have more of local than of national interest. It 
may be that we shall not always retain jurisdiction in all these 
cases, but so long as we do we need your help.”* 


Commissioner Eastman’s invitation may have smoothed the way 
for co-operation, but no doubt the state commissions’ selfish desire for 
power played a vital part. The state commissions believed that by co-op- 
eration they might be able to secure partial jurisdiction in certain fields 
of rate regulation denied them by the Supreme Court’s decision in the 
Shreveport cases. It was this hope for partial jurisdiction that led the 
state commissions through the National Association of Railroad and 
Utilities Commissioners to instigate a meeting for the purpose of more 
clearly defining procedure under the co-operative plan. 

In accordance with arrangements made by the General Solicitor of 
the National Association of Railroad and Utilities Commissioners with 
Chairman Clark of the Interstate Commerce Commission, a conference 
was held at Washington, D. C. It was attended by three members of 
the Interstate Commerce Commission, four representatives of the state 
commissions, and the General Solicitor of the National Association of 
Railroad and Utilities Commissioners. The conference was entirely 
informal and all present took part in the discussion. In substance it 
was stated on behalf of the state commissions that they had united with 





28 Joseph B. Eastman, “Address to Chair,” National Association of Railroad and 
Utilities Commissioners Proceedings (Washington, D. C.: NARUC, 1921), pp. 160-161. 
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the Federal commission in urging upon Congress the enactment of the 
co-operative provisions of the Transportation Act. It was their hope 
and expectation that passage of the Act would result in co-operative 
action in the form of joint conferences and hearings. The intended 
result of the co-operative procedure was the removal of conflicts between 
state and federal rates by agreement. Mr. Perry, President of the 
National Association of Railroad and Utilities Commissioners, said 
that the state commissions were disappointed because no substantial 
results in the line of co-operation had followed the enactment of the 
co-operative provisions. A representative of the Interstate Commerce 
Commission reminded the representatives of the state commissions that 
it was the disposition of the Commission to promote the idea and prae- 
tice of co-operation. Attention was called to the fact that the Federal 
commission had in several cases requested state commissions to hold 
hearings and to submit the records with recommendations. The state 
commissions felt that the cases in which co-operation was invited were 
relatively unimportant as compared to other cases. The state commis- 
sions asked that classes of cases be defined for co-operation but Chairman 
Clark stated that he believed this was not a wise practice. An attempt 
to determine in advance classes of cases which would offer opportunity 
for co-operation would lead to the inclusion of cases in which it would 
not be desirable. Other cases would be excluded that might successfully 
be tried under the co-operative plan. 

As a result of the conference, several suggestions were presented 
to the Interstate Commerce Commission by the National Association of 
Railroad and Utilities Commissioners for consideration. The sugges- 
tion pertaining to railroad rate cases was as follows: 


That the federal commission advise the several state commissions 
that it is the purpose of the federal commission hereafter, whenever 
any petition is filed with the federal commission bringing in issue 
any intrastate rate, fare, charge, classification, regulation or prac- 
tice, before proceeding upon said petition, to notify the state com- 
mission or state commission having jurisdiction over such intra- 
state rate, fare, charge, classification, regulation or practice of the 
pendency of such petition, and to invite a conference or suggestions 
in writing as to procedure upon said petition, with a view to adjust- 
ing without hearing, if possible, any conflict between state and 
federal requirements that may appear, or in the event that a formal 
hearing shall be unavoidable with a view to a joint hearing, if the 
same shall seem advisable to the commissions involved.?* 


In replying to the suggestions presented, the Interstate Commerce 
Commission failed to commit itself and as a result the conference, though 
lengthy, came to naught. The Interstate Commerce Commission, al- 
though non-committal, continued to seek the co-operation of the state 
commissions when it deemed it advisable. 


24Letter written to Hon. Edgar E. Clark of the I. C. C. by John E. Benton, 
General Solicitor of the National Association of Railroad and Utilities Commissioners, 
dated January 22, 1921. 
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The Supreme Court of the United States in the Railroad Commis- 
sion of Wisconsin v. Chicago, Burlington and Quincy Railroad Company 
ease, decided February 27, 1922, emphasized the desirability of such 
co-operation. Supreme Court Justice Taft in his opinion said: 


It is said that our conclusion gives the Commission unified 
control of interstate and intrastate commerce. It is only unified to 
the extent of maintaining efficient regulation of. interstate com- 
merce under the paramount power of Congress. It does not involve 
general regulation of intrastate commerce. Action of the Interstate 
Commerce Commission in this regard should be directed to substan- 
tial disparity which operates as a real discrimination against, and 
obstruction to, interstate commerce, and must leave appropriate 
discretion to the state authorities to deal with intrastate rates as 
between themselves on the general level which the Interstate Com- 
merce Commission has found to be fair to interstate commerce. 

It may well turn out that the effect of a general order in in- 
creasing all rates, like the one at bar, will, in particular localities, 
reduce income instead of increasing it, by discouraging patronage. 
Such cases would be within the saving clause of the order herein, 
and make proper an application to the Interstate Commerce Com- 
mission for appropriate exception. So, too, in practice, when the 
state commissions shall recognize their obligation to maintain a 
proportionate and equitable share of the income of the carriers 
from intrastate rates, conference between the Interstate Commerce 
Commission and the state commissions may dispense with the 
necessity for any rigid federal order as to the intrastate rates, and 
leave to the state commissions power to deal with them and increase 
them or reduce them in their discretion.”® 


On May 3, 1922, a joint committee composed of five members of the 
Interstate Commerce Commission and eight representatives of the state 
commissions sitting at Washington, D. C., formulated and reported a 
tentative plan of co-operation through joint conferences and hearings. 
The plan embodied what was believed to be a sound working basis to 
avoid conflict of authority and redound to the benefit of shipper, carrier, 
and public. In substance, the plan of procedure states: (1) that the 
state commissions affected in an intrastate and interstate rate case should 
be notified, (2) that a joint conference be held when intrastate rates were 
being attacked, (3) that a committee of commissioners be permitted to 
represent several states in a group rate case, and (4) that either the 
federal or state commission be permitted to suggest that a conference be 
held if it is for mutual benefit. Although an attempt was made to adopt 
a plan of procedure at a comparatively early date, it was not until 1925 
that such a plan was adopted by both the Interstate Commerce Commis- 
sion and the National Association of Railroad and Utilities Commis- 
sioners. The above mentioned co-operative agreement of May 3, 1922, was 


23 Wisconsin Railroad Commission v. C. B. and Q. Railroad, 257 U. S. 563 (1922). 
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revised and unanimously adopted.”* Thus, co-operation had been legally 
authorized and a plan of procedure officially accepted. 


Co-Operation Matures 


An increasing number of cases were heard under the co-operative 
plan after the adoption of the strengthened plan of procedure. In 1926 
alone, twenty-seven state commissions co-operated with the Interstate 
Commerce Commission in fifty-one rate cases in which interstate-intra- 
state rate relations were in some manner involved. In the same year a 
number of construction, abandonment, and car-service cases were heard 
under the above mentioned plan. In the period of years from 1922 to 
1925 inclusive, forty-one state commissions co-operated in such cases. 

Co-operation between the Interstate Commerce Commission and the 
various state commissions prevented in a large measure conflicts between 
the orders entered by the Interstate Commerce Commission and those 
entered by the state regulatory bodies. Although the results of the 
co-operative plan for the most part were commendable, the procedure 
was not above criticism. In the period from 1925 to 1950 progress was 
periodic. It should be noted that significant changes in the procedure 
were slow in appearing. In many instances several years would elapse 
before any major progress was effected. 

The Live Stock hearing which took place in Salt Lake City 27 in the 
summer of 1927 was of vital concern to those states primarily interested 
in live stock raising. It presented a vexing problem to the state com- 
missions in attendance. The investigation taxed to the utmost the time 
and capacity of the commissions concerned. The Interstate Commerce 
Commission and the state commissions were mutually concerned over 
their inability to handle such cases with a minimum expenditure of 
time and man power. With the growing number of cases, the promptness 
in handling them was a matter of increasing concern. In this connection 
Commissioner Aitchison said: 


Our Commission views with a good deal of concern the size of 
our docket and the growth of the number of pending eases. In this 
there are two elements which figure. First, probably it is taking 
longer to dispose of cases, and second, because it is taking longer to 
dispose of cases we have a greater docket. Obviously there is a good 
deal of chance for lost motion and delay in the co-operative cases. 
If the co-operative agreement is to work well, it must be made to 
work with reasonable speed in the cases where it is applied. 

* * * It is doubtful if further rules of procedure will greatly 
assist in expediting decisions. A mutual understanding between 
representatives of the Interstate Commerce Commission and of the 
state commissions must at all times be had. We repeat what has 





26 See Appendix for detail of the plan of procedure. ‘ 
27 American National Live Stock Association, et al. v. Oregon-Washington Rail- 
road and Navigation Company, et al., 129 1. C. C. 721 (1928). 
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been so often said that co-operation is a matter of spirit rather than 
of rules.8 


The practical results of the co-operative procedure were not above 
reproach, due chiefly to the length of the hearings and the great dis- 
tances that it was necessary for co-operating commissioners to travel 
to be in attendance. However, the results accomplished and hoped for 
justified the continuance of active and hearty support of co-operation. 
In some quarters there was a feeling that co-operation had not gone far 
enough and that further legislation was necessary to make it effective. 

In the eyes of many authorities the Transportation Act of 1920 was 
not adequate. Mere recognition of the desirability, if not necessity, of 
co-operation between the federal and state authorities was not enough. 
The fact that the state commissions may accept invitations from the 
Interstate Commerce Commission to confer, hold joint hearings, and 
co-operate in some ambiguous way did not meet the needs of the local 
communities. Their presence at a joint hearing had come to be merely 
omamental. In this regard it was suggested by the National Associa- 
tion of Railroad and Utilities Commissioners that the statutes might well 
be amended ; the amendment to provide that state commissioners, sitting 
in a co-operative capacity, shall be afforded reasonable notice of the time 
when the case will be taken up for discussion and decision. In addition, 
it was to provide that the commissioners should be entitled to express 
their views upon the several issues involved at the time of the final action. 
Representatives of the National Association of Railroad and Utilities 
Commissioners believed that such an amendment was necessary due to 
the fact that since the increase in the number of co-operative cases the 
Interstate Commerce Commission had reduced the extent to which state 
commissions were allowed to co-operate. The state commissions would 
make a statement of their views to the federal commissioners, but the 
decision was made at a later date in the absence of the co-operating 
state commissioners. The Interstate Commerce Commission readily 
acknowledged this weakness of co-operation, but were quick to point 
out that members of the state commissions had often entered these co- 
operative hearings as a matter of form rather than with a serious purpose. 
The Commission requested that the state commissioners give their best 
thought and work to understanding the cases in question so that they 
would be in a position, on the conclusion of the evidence, to give their 
views. Perhaps what was needed was an actual working co-operation 
= quite as much emphasis on work as on co-operation—not amended 

WS, 

As time passed, the state commissions came to realize that perhaps it 
was not important to be represented at the time the final decision was 
made. The prime purpose of co-operation in every railroad rate pro- 
eeding was to bring about an understanding of the facts affecting the 
issues to be determined. The idea which underlies co-operation in the 

°8Clyde B. Aitchison, “Co-operation.” Unpublished speech given before the 
Convention of National Association of Railroad and Utilities Commissioners, 
Washington, D. C., June, 1927. 
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railroad rate field is that through mutual exchange of intelligent views 
the facts will be properly interpreted, resulting in a just and reasonable 
decision. Only harmony could result from such action. 

Experience in a number of cases in the period from 1920 to 1935 led 
to a general feeling within the National Association of Railroad and 
Utilities Commissioners that some convenient method of selecting a co. 
operating committee for certain types of cases should be adopted. When 
the number of states interested in a given case is sufficiently small so 
that representatives from all the commissions can sit, no problem is pre- 
sented. Each state could readily indicate whether it wished to join in 
making the case co-operative; but in a general case involving an entire 
rate group or all the rate groups of the country, the situation is different. 
In such a case no convenient method existed for making the initial deci- 
sion on behalf of the interested state commissions, as to whether the 
case should be made co-operative, or selecting the commissioners to 
take part if co-operation was determined upon. A plan was proposed 
and adopted by both the Interstate Commerce Commission and the 
National Association of Railroad and Utilities Commissioners which 
called for an election of a panel of co-operators from different rate 
groups. The President of the Association was required to make ap- 
pointments to the co-operating committees from this panel. However, he 
could make appointments from outside the panel if the elected co- 
operators should be unable to serve. This plan made the machinery run 
more smoothly, but a problem of finances came to light. 

A substantial handicap to co-operation in rate proceedings arose 
from the fact that under the provisions of the law no expenses were 
allowed for co-operating state commissioners. The National Association 
of Railroad and Utilities Commissioners was without funds with which 
expenses could be met, and it proved to be impractical to collect such ex- 
penses pro rata from the state commissions represented. This resulted 
in the expenses of such a co-operative group rate case being borne by the 
respective commissions from which the commissioners were appointed. 
The matter was presented by both the Interstate Commerce Commission 
and the National Association of Railroad and Utilities Commissioners in 
the form of a resolution asking for an amendment to the law providing 
for payment of expenses of members of the co-operating boards. In 1940 
an amendment was made to the Transportation Act providing that 
representatives of the state commissions sitting with the Interstate Com- 
merce Commission shall receive such allowance for travel and subsistence 
expenses as the Commission shall provide. The amendment removed 
a substantial handicap to co-operation in railroad rate cases. 

Decision handed down in two cases in the 1940’s by the Supreme 
Court in effect reversed the Shreveport decisions and caused a turmoil in 
the regulatory bodies. The case of North Carolina v. United States ™ 
and the sister case Alabama v. United States ® were cases appealed by 
four southern states, North Carolina, Alabama, Kentucky and Tennessee, 


29 North Carolina, et al. v. United States, et al., 325 U. S. 507 (1945). 
30 Alabama, et al. v. United States, et al., 325 U. S. 535 (1945). 
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against orders in which the Interstate Commerce Commission had unlaw- 
fully undertaken to set aside the intrastate rates established by the 
commissions of these four states. The Supreme Court rendered an 
opinion in which the contentions of the states were confirmed in a sweep- 
ing victory. The railroads and the Interstate Commerce Commission 
petitioned the Supreme Court for a rehearing. They declared that the 
decision of the Supreme Court weakened the Commission’s control over 
the national transportation system to such a degree that many interstate 
rates could be nullified by state action. 

The petition for rehearing was denied by the Supreme Court and 
the decision was to be regarded as the settled law. This freed intrastate 
regulation of the restraints which had accumulated since the decisions 
of the original Shreveport cases. In so doing, the Supreme Court re- 
versed the opinions of two statutory federal courts of three judges each. 
Both courts had denied injunctive relief to the respective states before 
them. 

These decisions were interpreted to mean that the Interstate Com- 
merce Commission could not set aside intrastate rates because of dis- 
crimination against interstate commerce unless there was evidence before 
the Commission either (1) that the rates established under state 
authority were insufficient to enable a carrier to make a fair return upon 
its investments dedicated to intrastate service, or (2) that the unit cost of 
rendering the service, including a fair return, exceeded the intrastate 
fare charged. 

The state commissions regarded this decision as one of utmost im- 
portance, as many of them had been laboring under the delusion that 
they were totally at the mercy of the Interstate Commerce Commission 
whenever any railroads made a charge that lower intrastate rates caused 
prejudice to or discrimination against interstate commerce. It had been 
accepted that a revenue burden against interstate commerce could be 
proven simply by showing that the carriers could make more money if 
they charged the higher rate than if they charged the lower intrastate 
= The Supreme Court clearly stated that this interpretation was not 

e law. 

It was believed that the decision had virtually reduced the power of 
the Interstate Commerce Commission in the Shreveport cases to impo- 
tency. However, the importance of the decision was vastly over- 
estimated. True, it did strip the Interstate Commerce Commission of 
some of its power, but at the same time it gave the state commissions 
a feeling of security which made way for complete co-operation. 

In recent years it has been the practice of petitioning railroads to 
request that the co-operation of the state commissions be invited in the 
hearing of railroad rate cases by the Interstate Commerce Commission. 
The Interstate Commerce Commission has in every case extended an 
invitation to the National Association of Railroad and Utilities Com- 
missioners. The invitations have been accepted and the panels of co- 
operating state commissioners have been designated. This was a natural 
outgrowth of Paragraph 3 of Section 13 of the Interstate Commerce Act 
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and the Co-operative Agreement of the National Association of Railroad 
and Utilities Commissioners. 

It has been considered by some, even at this late date in the histo 
of co-operation, that the objectives sought to be accomplished by the 
selection of co-operating panels in these cases have not been fully 
achieved. The objectives as set forth in the Co-operative Agreement are 
as follows: 


Co-operation is but the working together for a common object 
or to a common end or result, which end or result is the best possible 
regulation of the railroads and utilities mutually under the juris. 
diction of the respective federal and state commissions. 

Public regulation of our railroads is performed in part by a 
commission representing the federal government and in part by 
commissions representing the various states. Conflicts of jurisdic 
tion between the two systems of public regulation have arisen from 
time to time, resulting in litigation and action by the courts; but 
the federal and state commissions were alike created in the public 
interest and have a common purpose, namely, the maintenance of a 
transportation system which will in all respects best meet the public 
needs. In view of this common purpose they should, and we believe 
they can, work together for its attainment without conflict or resort 
to litigation. Such co-operation is contemplated by the Interstate 
Commerce Act as interpreted by the Supreme Court, and is highly 
desirable in the public interest. 

The prime essential to such co-operation is realization of the 
nature and difficulties of the common problem. The state com- 
missions realized that the railroads form a national transportation 
system and that the public interest demands a rate structure, state 
and interstate, as simple and harmonious as practicable. The 
Interstate Commerce Commission realizes that there is danger in 
over-centralization of authority, that the field of regulation is vast, 
and that the state commissions are often better informed than itself 
in regard to local conditions and local needs. 

In one of its most important aspects, co-operation must look 
forward to and have in view the avoidance, so far as the public 
interest will permit, of orders under Section 13 of the Interstate 
Commerce Act, effecting intrastate rates.*4 
The objective of co-operative procedure is to provide methods 

whereby both federal and state commissions’ rate reports and orders 
will show full consideration to both national and state problems and 
conditions. If this procedure is followed there will be a system of trans- 
portation which will adequately meet the needs of the public. 

A brief description of the present situation will demonstrate the 
result of the efforts of the federal and state commissions in the field of 
railroad rate regulation and co-operation. The members of the co- 
operative panel sit with the Division during the hearing, receive copies 


31 National Association of Railroads and Utilities Commissioners Proceedings 
(Washington, D. C.: NARUC, 1925), pp. 43-44. 
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of all exhibits, prepare testimony and verified statements, and are free 
to ask questions of the witnesses. The members of the panel also sit 
with the full Commission during the oral arguments. 

It is customary for the Interstate Commerce Commission and the 
panel to hold a joint conference immediately following the close of the 
oral arguments at which time there is an exchange of views. At this 
conference most members of both the Interstate Commerce Commission 
and the state commissions’ panels are able to express a tentative opinion 
regarding the disposition of the case. Due to the size of the record, the 
complexity of the issues, and the need for more deliberate consideration 
of the views of the opposing parties, the exchange of views at this con- 
ference can be little more than a beginning step in developing the final 
report and order, which often are materially different from the tentative 
views expressed at the conference immediately following the oral argu- 
ment. 

This preliminary conference often is the only conference which the 
co-operating panel has with the Interstate Commerce Commission. On 
oeasion a draft of the final report and order is later circulated among 
the panel members or passed on to the panel chairman for written or 
telephonic comments. Recently the Interstate Commerce Commission 
has been reluctant to circulate drafts of the final reports or give out 
information to the state commissions as the drafts and information 
have fallen into the hands of unauthorized individuals. The confiden- 
tial nature of the drafts can be endangered. 

At the present time there is not an accurate method of evaluating 
the weight or consideration the Interstate Commerce Commission has 
given the views of the co-operating panel members. It is interesting to 
note the recent observation made by the National Association of Railroads 
and Utilities Commissioners’ Committee on Co-operation Between State 
and Federal Commissions : 


There have been ten hearings and resulting reports and orders 
issued in Ex Parte 148, Ex Parte 162, Ex Parte 166, and Ex Parte 
168. These Commission reports indicated that all, or a majority, 
of the panels concurred in six cases, 270 I. C. C. 403, 463; 270 
I. C. C. 93, 102; 270 I. C. C. 81, 86; 266 I. C. C. 537, 543; 255 
I. C. C. 357, 361; and 248 I. C. C. 545, 549). In one case it was 
noted that the views of the panel differed from those expressed in 
the Commission report (264 I. C. C. 695, 699). In three cases, the 
Commission report gives no indication of the views of the panel 
(272 I. C. C. 695, 700; 269 I. C. C. 33, 39; 259 I. C. C. 159, 163). 


The present procedure of conveying information to the state commissions 
regarding the views of panel members appears to be inadequate. The 
Interstate Commerce Commission usually lists the names of the co- 
erating panel. Sometimes it indicates that the Commission has had 
the benefit of the panel’s counsel. If the occasion demands, the Inter- 

82 Report of the Committee on Co-operation eBtween State and Federal Com- 
missions (Washington: NARUC, 1949), p. 6. 
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state Commerce Commission indicates in its reports whether or not the 
members of the panel concur in its decision. 

It is needless to say that co-operation has served its purpose even 
though all methods do not conform to the desires of all parties con. 
cerned. The state commissions and the Interstate Commerce Com. 
mission have arrived at an understanding of mutual give and take which 
has tended to expedite cases under their jurisdiction. 


Conclusion 


The need for co-operation between the federal and state regulatory 
bodies was recognized as early as 1889—only two years after the incep- 
tion of the Interstate Commerce Commission. Although emphasis was 
continually being placed upon this need, it was not until the states’ rights 
were jeopardized by the decisions rendered in the original Shreveport 
cases that the state commissions were willing to take steps toward co- 
operation. In the years following this decision, the state commissions 
co-operated with the Interstate Commerce Commission in a number of 
cases. It was learned that the interstate rates established by co-operative 
action were not rendered ineffective by state action. The success of 
co-operation being recognized, the path was cleared for legal authoriza- 
tion. 

The Transportation Act of 1920 authorized co-operation between the 
two regulatory bodies. At first it appeared that the legal authorization 
which gave the Interstate Commerce Commission the controlling factor 
only served to breach the gap between the two bodies. However, the 
state commissions recognized the fallacy of their actions and joined the 
Interstate Commerce Commission in promoting co-operation. Although 
progress was slow, a plan of co-operative procedure was adopted in 1925. 

Experience in a number of cases, in the period from 1920 to 1935, 
proved that a convenient method of selecting a co-operative committee 
for the handling of group rate cases was necessary. In 1935 the plan of 
selecting a panel of co-operators was adopted by both the Interstate 
Commerce Commission and the National Association of Railroad and 
Utilities Commissioners. In 1940 the Transportation Act was amended 
to provide for the allowance of travel and subsistence expenses for the 
panel of co-operators. 

In the early 1940’s the decisions of the original Shreveport cases 
were in effect reversed when the Supreme Court rules, in the North 
Carolina v. United States case and the sister case, Alabama v. United 
States, that the Interstate Commerce Commission could not set aside 
intrastate rates because of a mere disparity between interstate and 
intrastate rates. This could have resulted in a virtual collapse of the co- 
operative procedure, but the plan had worked so well that the states did 
not choose to give it up. This decision actually strengthened the co- 
operative procedure as it gave the state commissions a feeling of security 
which they had lost at the time of the original Shreveport decisions. 

Co-operation had grown to serve the purpose intended even though 
all procedures did not meet requirements set up by the two regulatory 
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podies. Valuation, abandonment, construction, and car-service cases 
as well as railroad rate cases have been expedited by the co-operative 
procedure. Other federal commissions have adopted the plan originally 
used in railroad rate cases. The Federal Communications Commission, 
the Federal Power Commission, and the Securities and Exchange 
Commission have all employed co-operation in dealing with the various 
state commissions. Perhaps one of the more important outgrowths of 
the co-operative procedure is the pre-trial conference. 

The pre-trial conference is a preliminary meeting arranged by the 
Examiner of the Interstate Commerce Commission with the representa- 
tives of the state commissions, carriers, and shippers with one purpose 
in mind—expediting the case in question. At this meeting the manner 
in which the proceedings shall be carried forward are determined, the 
point or points in question are defined, and the types of exhibits neces- 
sary to substantiate evidence are clearly outlined. By having these, and 
like matters, carefully planned prior to the investigation no delay is 
encountered at the time of the proceedings. 

The author is of the opinion that the co-operative procedure as 
employed in railroad rate regulation is worthy of commendation. The 
commissions have been able to ease their quasi-judicial load by expedit- 
ing cases through the use of the co-operative procedure. The shippers 
have been relieved of discrimination due to the fact that the states have 
not made interstate rates ineffective. The carriers were benefited by the 


immediacy of the decision as the result of the use of the co-operative pro- 
cedure in the regulation of rates. In general the effect upon all inter- 
state and intrastate relations has been beneficial. It has been learned by 
the experiences encountered in the regulation of railroad rates that many 
problems may be alleviated by co-operation. 


Appendix 


Procedure Recommended for Co-operation Between the Interstate Commerce 
Commission and the Various State Commissions 1 


1. Whenever a petition is filed with the Interstate Commerce 
Commission alleging that intrastate rates unjustly discriminate against 

1Quoted from: “Appendix G,” 39th Annual Report of the Interstate Commerce 
interstate commerce, or persons or localities engaged therein, and asking 
the Federal commission to remove such discrimination, the State com- 
mission of the State or States affected thereby shall immediately be 
notified of such petition by the Federal commission. If either a State 
commission having jurisdiction over rates thus attacked, or the Federal 
commission desires a conference thereon, it should notify the other with- 
out delay, and thereupon such conference should be arranged, likewise 
without delay. If the case goes to trial a joint hearing by the Inter- 
state Commerce Commission and the commission of the State affected 
should be held, provided a proceeding or proceedings be pending before 
the State commission in which action can be taken upon the common 


1Quoted from: “Appendix G,” 39th Annual Report of the Interstate Commerce 
Commission (Washington, D. C.: Government Printing Office, 1925), pp. 274-279. 
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record. Such joint hearing should be followed by conference to consider 
the facts developed of record so as to provide opportunity for the re. 
moval of the unlawful discrimination, if any, by agreement. 

2. Joint conference should be held on complaints attacking Inter. 
state rates in those cases where the decision of the Interstate Com- 
merce Commission appears likely to affect, in substantial and important 
respects, the relationship between State and interstate rate structures; 
likewise, conferences should be held in the case of complaints at- 
tacking interstate rates in those cases where the decision of the State 
commission appears likely to affect, in substantial and important respects, 
the relationship between State and interstate rate structures; and a joint 
hearing may be mutually agreed upon, with conferences on the record in 
either of such classes of cases. 

Participation in such hearings or in conferences following submission 
will be upon invitation of the Interstate Commerce Commission, if the 
complaint is filed with it, or of the State commission, if the complaint is 
filed with it; but this shall not preclude either the Federal or a State 
commission from suggesting a conference in either a State or a Federal 
case where it shall appear to the one commission that the decision by 
the other commission may affect in substantial and important respects the 
rates primarily within the jurisdiction of the other commission. 

Joint hearings will be appropriate where similar issues are pend- 
ing before the Interstate Commerce Commission and a State commis- 
sion, or informal conferences pending the decision of cases where there 
has been no participation in the prior hearings. 

3. The provisions of the foregoing paragraph (2) include cases 
where it appears that the rate structures of two or more States, or in a 
group of States, may be affected by the proceedings pending. If by 
reason of the number of States affected, or otherwise, it shall be found 
impracticable or inconvenient for a member or employee of the com- 
mission of each such State to participate in the joint hearings or con- 
ferences, the commissions of the States affected should select a limited 
number of representatives to so participate on their behalf and to report 
back to the several State commissions for appropriate action by them: 
Provided, the commission of any State may appoint a representative or 
representatives to sit with the examiner or examiners of the Interstate 
Commerce Commission in joint hearings or conferences. 

4. It shall be considered appropriate and desirable for either the 
Federal or State commission to suggest a conference to the other on any 
matter or proceeding where the one commission may be of the opinion 
that matters of mutual concern are involved and where co-operation may 
be had to advantage. 

5. It is our judgment that State commissioners or their representa- 
tives would not expect or desire to sit with members of the Interstate 
Commerce Commission or its examiners in joint hearings in any case in 
which they appear as advocates. This is not to be understood as pre- 
eluding a State commission from causing pertinent evidence to be 
presented in any such case with respect to the matters in issue. 
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6. The Federal and State commissions should feel free to suggest to 
each other, and the State commissions to hold among themselves, confer- 
ences on matters arising under their respective jurisdictions, with a view 
to harmonizing in so far as practicable rates and practices in neighboring 
States by appropriate action of the commissions of those States without 
proceedings before the Federal commission. 

7. It is desirable that there be continued, in so far as practicable, the 
practice of the Interstate Commerce Commission of calling upon a State 
commission to old hearings for it upon applications for certificates of 
public convenience and necessity, involving construction of new lines or 
abandonment of old lines. In such matters joint conferences between 
the Interstate Commerce Commission and a State commission may also 
be held upon the request of either commission. 

8. In joint hearings involving interstate rates, the rules of practice 
prescribed by the Interstate Commerce Commission shall govern as far 
as applicable. 

9. When a joint hearing is held under the co-operative plan and the 
case afterwards comes to arguments before the Interstate Commerce 
Commission, it is to be understool that the co-operating State commis- 
sioners will be expected to sit with the Interstate Commerce Commission 
at the argument, if they so desire, and afterwards to take part in a joint 
conference to consider the disposition of the case. Notice of the assign- 
ment for oral argument will be sent to the interested State commission 
or commissions in each instance, and this notice will be understood to 
carry with it an invitation to the State commissioners to be present 
at the oral argument and sit with the Interstate Commerce Commission 
in conference when held. It is suggested, however, that in response to 
the notice the State commission or commissions should seasonably advise 
the secretary of the Interstate Commerce Commission of the number 
who will be present in order that seating arrangements may be made. 

The aim is to establish the understanding that co-operative action 
involves always opportunity to sit at the argument and in subsequent 
conferences. However, special invitations will not be sent by the 
Interstate Commerce Commission, and it will be understood that co- 
operating State commissioners will act upon information contained in 
the mimeographed notice from the section of dockets, if they desire to 
sit at the argument. 

At the conclusion of a joint hearing the presiding Interstate Com- 
merce Commission examiner and the participating State commissioners 
or the State commission representatives may, if practicable, hold an 
informal conference for an exchange of views in the case. It is obvious, 
of course, that in many cases the difficulties and complexities of the 
cases will make a satisfactory exchange of views impracticable at such 
times, in which event such State commissioners or State commission 
representatives may give the Interstate Commerce Commission examiner 
the benefit of their views in writing or otherwise, as may be convenient, 
before the proposed report of the Interstate Commerce Commission ex- 
aminer is served. It will, of course, be understood that under the Inter- 
state Commerce Commission practice the proposed report embodies the 
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independent views of the examiner. At the same time, it is believed 
that an exchange of. views with the State commissioners may aid the 
examiner in formulating his proposed report. A similar course is contem- 
plated with respect to the forthcoming decisions of the State commis. 
sions based upon the record made in joint hearings: Provided, State 
Commissioners or State commission representatives may indicate to the 
Interstate Commerce Commission their separate views, in writing. 

Where there has been no oral argument, or the State commissioners 
have been unable to be present, an exchange of views, in writing or by 
joint conference, may be desirable. 

10. The Interstate Commerce Act and the rules of the Interstate 
Commerce Commission provide for notice to the States in certain matters 
affecting them and the Interstate Commerce Commission has been comply- 
ing therewith. A State commission should advise the Interstate Com- 
merce Commission of matters or proceedings before it in which it believes 
the Interstate Commerce Commission has an interest, as indicated in 
the foregoing text, by reason of the fact that interstate commerce may 
be affected by action of the State commission. 

11. The utmost promptitude compatible with the circumstances is 
urged in order that co-operative action between the Federal and the 
State commissions may not be productive of delay in disposing of im- 
portant matters and cases. 

12. Applying the co-operative principle, conferences may be ar- 
ranged for the development of car service, distribution and administra- 
tion, and in other matters which may occur to either the Federal or a 
State commission where it is the opinion that co-operation may be bene- 
ficial or advisable. 

Adopted by the Interstate Commerce Commission this 17th day 
of October, 1925. 

Adopted by the National Association of Railroad and Utilities Com- 
missioners this 14th day of October, 1925. 
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A TRIBUTE TO MR. JAMES L. MURPHY 
By R. GranvinLE Curry 


To those who practice before the Interstate Commerce Commission 
and to those who work on its staff, the news of the retirement on Novem- 
ber 30, 1950, of Mr. James L. Murphy will come as a sad reminder that 
the Commission cannot retain indefinitely the services of men who have 
significantly contributed to the high standing of, and public confidence 
in this important federal agency. 

With a talent for making friends, with ability for shrewd appraisal 
of legislative problems and procedures, and with unshakable trustworthi- 
ness, Mr. Murphy has for many years been the liaison officer of the Com- 
mission in its relations with Congress. He is well known ‘‘on the hill” 
and highly regarded. 

He has brought to his tasks not only remarkable ability, but an 
engaging modesty and a delightful sense of humor heightened by a 
friendly smile of sunshine warmth and brightness. 

His long experience with the Commission covers a period almost 
coextensive with its entire life. He was first employed by this agency 
on March 3, 1893, five years after its creation. He was then twenty-one 
years old, but save for about three years, February 10, 1911, to May 
18, 1914, when he was Deputy Marshal of the short-lived Commerce 
Court, he has served on the staff of the Commission. At the time of his 
retirement he had the singular distinction of more than fifty-seven 
years of continuous Government service. The extensions of service ob- 
tained by the Commission beyond the statutory retirement age of this 
valuable assistant attest the high esteem in which he was and is held 
by its members. 

Now that the time for retirement has come Mr. Murphy ean rest 
from the trying tasks assigned to him and feel the pleasure of warm and 
lasting friendships. But this is not all, because he will have the inner 
satisfaction of realizing, as those who have been associated with him 
know, that he has performed his duties with kindliness, sagacity, and 
fidelity, and has served his country well. 

May the future hold for him enduring and well-deserved content- 
ment and happiness. 
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ASSOCIATION’S CONSTITUTION & BY-LAWS REVISED 
AT 21ST ANNUAL MEETING 


At the 21st Annual Meeting the group took action to revise the 
Association’s Constitution and By-Laws in accordance with the recom- 
mendations of the Special Committee. The report of the Special Com- 
mittee appears on pages 913-14. The Constitution is, therefore, revised 
and now reads as follows: 


Constitution 
Article IX 


Section 1. Unless otherwise ordered by the Executive Committee 
as provided in this article, the By-Laws may be adopted, amended or 
rescinded at any meeting of the Association by vote of two-thirds of the 
members present and entitled to vote, provided that notice of the pro- 
posed action shall have been given by the Secretary to the members of 
the Association by mail at least twenty days before the meeting at 
which such action is proposed; provided, however, that in the discretion 
of the Executive Committee a proposed change in the By-Laws may be 
submitted by mail ballot to the membership, and the change shall become 
effective upon certification by the Executive Secretary to the President 
and to the Executive Committee that two-thirds of those voting favor 
the proposed change, such certification to be based upon the returns 
received within twenty days after the mailing of the ballot. 


Article X 


Section 1. Each member shall pay to the Association for dues ten 
dollars for the period of each year from October 1 to September 30 
payable on October 1 of each year in advance. New members admitted 
after April 1, may pay five do!lars for the period up to the next October 
1. Documents and other material may be furnished to members at cost. 

Section 2. No person shall be in good standing, or be qualified to 
exercise, or be entitled to receive any privileges of membership who is in 
six months default in the payment of his dues. The Executive Com- 
mittee in its discretion may remit the dues of any member under special 
circumstances. 

Section 3. The Committee on Membership may prescribe the form 
of application for membership, and it may direct payment on account 
of dues to accompany the application. 


Article XIII 


Amendments 


Unless otherwise ordered by the Executive Committee as provided 
in this article, the Constitution may be altered or amended only by two- 
thirds of the members present at any meeting, but no such change 
shall be made unless notice of proposed alterations or amendment shall 
have been given by the Secretary to the members of the Association by 
mail at least twenty days before the meeting at which the amendment is 
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offered ; provided, however, that in the discretion of the Executive Com. 
mittee a proposed change in the Constitution may be submitted by mail 
ballot to the membership, and the change shall become effective upon 
certification by the Executive Secretary to the President and to the 
Executive Committee that two-thirds of those voting favor the proposed 
change, such certification to be based upon the return received within 
twenty days after the mailing of the ballot. 


LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr., 
Chairman, Memorials Committee 


C. H. Elliott, T. M., Carter Oil Company, Tulsa, Oklahoma. 
(July, 1950). 

Malcolm B. McDaniel, 127 West Tazewell Street, Norfolk, Virginia. 
(No information available) 





Senate Passes Freight Forwarder Bill 
(H. R. 5967) 


The Senate passed, without amendment, on December 6th, and 
ceared for the White House, H. R. 5967, which was passed by the House 
on August 9, 1950. 

The text of the bill follows: 


8lst ConareEss 2p SESSION 
H. R. 5967 
A BILL 


To amend the Interstate Commerce Act, as amended, to clarify the status 
of freight forwarders and their relationship with motor common 
carriers. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That subsection (a) 
(5) of section 402 of the Interstate Commerce Act, as amended, is 
amended by adding, following the words ‘‘general public’’ appearing 
therein, the words ‘‘as a common carrier.”’ 

See. 2. Section 409 of the Interstate Commerce Act, as amended, is 
hereby amended to read as follows: 


“Utilization by Freight Forwarders of Services of Common 
Carriers by Motor Vehicle 


‘See. 409. (a) Nothing in this Act shall be construed to prevent 
freight forwarders subject to this part from entering into or continuing 
to operate under contracts with common carriers by motor vehicle sub- 
ject to part II of this Act, governing the utilization by such freight 
forwarders of the services and instrumentalities of such common car- 
riers by motor vehicle and the compensation to be paid therefor: Pro- 
vided, That in the case of such contracts it shall be the duty of the 
parties thereto to establish just, reasonable, and equitable terms, condi- 
tions, and compensation which shall not unduly prefer or prejudice 
any of such participants or any other freight forwarder and shall be 
consistent with the national transportation policy declared in this Act: 
And provided further, That in the case of line-haul transportation be- 
tween concentration points and break-bulk points in truck-load lots 
where such line-haul transportation is for a total distance of four hun- 
dred and fifty highway-miles or more, such contracts shall not permit 
payment to common carriers by motor vehicle of compensation which is 
lower than would be received under rates or charges established under 
part II of this Act. 

**(b) Contracts entered into or continued pursuant to subsection 
(a) of this section shall be filed with the Commission in accordance with 
such reasonable rules and regulations as the Commission shall prescribe. 
Whenever, after hearing, upon complaint or upon its own initiative, the 
Commission is of opinion that any such contract, or its terms, condi- 
tions, or compensation is or will be inconsistent with the provisions and 
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standards set forth in subsection (a) of this section, the Commission thar 
shall by order prescribe the terms, conditions, and compensation of both 
such contract which are consistent therewith.’’ 


Sec. 3. Nothing in this Act shall be construed as amending or affect. regi 

ing section 413 of the Interstate Commerce Act. 
‘See. 4. This Act shall take effect on the date of its enactment, ex- not 
cept that— tion 


(1) no contract entered into pursuant to section 409 of the ~ 
Interstate Commerce Act, as amended by section 2 of this Aet, - 


shall become effective prior to the expiration of nine months after fre’ 
the date of the enactment of this Act; and 








(2) until the expiration of nine months after the date of the s 
enactment of this Act freight forwarders and common carriers by 4 
motor vehicle may operate under joint rates or charges in accord- 
ance with the provisions of subsection (b) of section 409 of the to 
Interstate Commerce Act as that subsection was in force immedi- le 
ately prior to the date of the enactment of this Act. Zz 

REMARKS OF SENATORS WARREN G. MAGNUSON AND JOHN W. BRICKER wi 
IN CONNECTION WITH H. R. 5967 * to 
‘*Mr. Maanuson. Mr. President, the senate has now before it for ev 
consideration House bill 5967, which has been passed by the House by a wl 
very substantial margin. The bill deals with a problem which has been 
before the Congress for many months and which has received the atten- 
tion of both the House and the Senate Committees on Interstate and 
Foreign Commerce. The bill, which was reported by the House com- 
mittee unanimously and by the Senate committee by a very substantial ir 
majority, is before the Senate at this time because in the opinion of those th 
who favor the bill it involves a problem which must be solved. So the P 
bill should be considered at this time and passed by the Senate. a 
Mr. President, House bill 5967 would solve a pressing and important 0 
transportation problem. As I said, the prompt solution of the problem 
is a pressing necessity at this time. The House agreed to certain amend- 
ments, which have removed all valid objections to the bill. The bill 
simply maintains the status quo. 
Mr. President, the bill deals with a highly technical matter, which 


would take some time to discuss. It is a matter, however, which has 
received the attention of the Senate Committee on Interstate and For- 
eign Commerce in very lengthy hearings, during which all sides of the 
question were discussed. It deals with the problem of freight for- 
warders. 


— at ath ar th oe a. 


1. The Problem Which the Bill Solves 


Freight forwarders have been regulated as carriers under Federal 
law since 1942. Shippers throughout the Nation depend upon the coor- 
dinated service which forwarders provide in the transportation of less- 








* Congressional Record, December 6, 1950, pp. 16341-43. 
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than-carload-lot freight. Forwarder service is of vital importance to 
both the domestic economy and the defense effort of the Nation. 

That service is threatened by an interpretation of the statute which 
regulates forwarders. 

The interpretation, made by the ICC, holds that the statute does 
not define forwarders as common carriers, but as agencies of transporta- 
tion having a similitude to public utilities. Based on that view of the 
status of forwarders, the interpretation further holds that an important 
phase of the business, whereby forwarders coordinate their services with 
those of motor carriers, under flexible agreements for hauling forwarder 
freight in truckload lots between forwarder stations, must be discon- 
tinued. This practice has existed, openly, satisfactorily, without com- 
plaint, and with great advantage to the shipping public, and, I may say, 
to the little shipper, for more than 30 years. 

The order making this interpretation has been postponed from time 
to time pending enactment of corrective legislation, or similar corrective 
legislation such as that which is now before us, and is now scheduled to 
become effective May 1, 1951. 

The bill cures the problem by clearly recognizing forwarders for 
what they are, and have always been, namely, common carriers similar 
to the American Express Agency. 

Further, it authorizes continuance of the practices which have 
evolved and proved their worth over the years, and recognizes them for 
what they have always been—contracts. 


2. Prompt Solution of the Problem is a Pressing Necessity 


The maintenance of an adequate and efficient transportation system, 
in all its aspects, has perhaps never been of more critical importance to 
the Nation. No one questions that freight forwarders fill an important 
place in our transportation system. Heavy use of forwarders is made by 
all the armed services and defense establishments, and by all the shippers 
of the country. 

In addition to providing a coordinated and expedited transportation 
service which is not otherwise available, the forwarders are of tremen- 
dous importance in the conservation and efficient utilization of the exist- 
ing facilities of other carriers. Rail boxears are today in critically short 
supply. Statistics show that freight-forwarder cars are loaded approxi- 
mately twice as heavily as cars loaded with ordinary less-than-carload- 
lot freight, which is what forwarder traffic consists of. Forwarders also 
enable motor carriers to make much more efficient utilization of their 
equipment by eliminating dockings, loading more heavily, and eliminat- 
ing unnecessary paper work, transfers, and the like. 

It would be foolhardy to permit artificial and unnecessary barriers 
to cripple freight-forwarder service, particularly at this time. 

__ Mr. President, in connection with the original bill, the House con- 
sidered several amendments which removed some objections made by the 
railroads and others involved, and those amendments are now contained 
in the bill. It is my understanding, from reading the House hearings, 
the testimony of those who appeared before the committee, that the op- 
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position to the original bill on the part of some railroads—not on the 
part of all—has now been removed, and they have so testified. After the 
amendments were placed in the bill, and after the factual data was 
placed in both the House and the Senate committee reports, the House 
committee unanimously reported the bill, and it was passed by the House 
by a very substantial margin. 

All the bill does, as I said, is to maintain the status quo which now 
exists in our transportation system. Some argument has been made to 
the effect that possibly we might wait a period of time in order to make 
a study of the whole transportation system as it involves freight for. 
warders and all the other methods of railroad transportation and truck 
transportation. I believe at this time that would be somewhat disastrous, 
because all the bill does is, as I said, place the matter in status quo. If 
we decide, after sufficient study of the transportation systems’ problems, 
that we want to make some changes we can do so in another bill. 

Mr. President, I hope the Senate will act on the bill promptly. The 
ICC has had the matter before it for many, many months. Lengthy 
hearings have been held by the Senate committee. The subject is highly 
technical. Most of us have come to the conclusion that the bill should 
be passed in order to retain the freight forwarders in the position they 
now are. 

As I said, the amendments which were proposed were agreed to by 
the railroads of the country who at first were opposed to certain por- 
tions of the bill. The purpose of amendments is to keep our trans- 
portation system and important segments of that system alive. 

Freight forwarders play a great part in the life of the small shipper. 
A freight forwarder does not operate in the main with carload lots. He 
picks up various lots from the outlying districts and combines them into 
a carload lot and ships them to another small point that could not take 
advantage of a terminal point. 

I wish to read from the hearings before the Senate Interstate and 
Foreign Commerce Committee. Small business was represented in 
those hearings. This is what was said on behalf of small business regard- 
ing this service which we now seek to keep in status quo. I read from 
page 312 of the hearings: 


Small business needs forwarder service because, as even those oppos- 
ing the bill admit— 


Reference is made to the original bill prior to the adoption of the 
amendments— 


because, as even those opposing the bill admit, it is the only 1. c. 1. service 
available on small shipments which combines fast, dependable schedules 
at standard—not premium rates. In other words, if your local shoe 
store did not have forwarder service to move its 150- or 200-pound ship- 
ments, it would have to turn to express, air, or some other high-cost 
means of transportation in order to get its goods shipped on time. 


The hearings are replete with testimony of small business which have 
taken advantage of the freight-forwarder service during the 40 years it 





DECEMBER, 1950 241 





—_—_ 


has been in existence. It is a vital part of the transportation system. I 
hope the Senate will promptly pass this bill. It has been the subject of 
much highly technical discussion for many, many months. If, after 
further study it is desired that a change be made, such a change can be 
made in a new transportation bill. 

Mr. President, I have used a portion of a statement dealing with the 
matter. I now ask that the remainder of the statement be printed in 
the Record. 

There being no objection, the remainder of the statement was or- 
dered to be printed in the Record, as follows: 


3. How the House Amendments Remove Valid Objections 


Based on its own comprehensive hearings, as well as the record of 
the Senate hearings on companion bill S. 2113, the House Committee on 
Interstate and Foreign Commerce undertook to remove all valid objec- 
tions to the bill by making four major amendments, as follows: 


1. A requirement that no contract, between any freight forwarder 
and any motor carrier, shall unduly prefer or prejudice any other 
freight forwarder. This amendment is designed primarily to protect 
smaller forwarders. Some fears were expressed that large forwarders 
would be able to make more favorable arrangements than small forward- 
ers, and this amendment effectively allays such fears. 

2. A requirement that contracts shall be consistent with the national 
transportation policy. Despite the fact that the national transportation 
policy governs each provision of the act, some persons feared that the 
bill might abrogate or bypass that policy, and the amendment insures 
against such a contingency. 

3. A requirement that forwarders pay full tariff rates of the motor 
carriers for line-haul movements in truckload lots for distances exceed- 
ing 450 miles. Testimony shows that such arrangements now, and in 
the past, do not generally apply for distances exceeding 450 miles. To 
meet the objections of some who feared that disruptive changes in prac- 
tice might be made in the future, the bill includes the distance limita- 
tion. This does not limit the use of trucks for any distance, but places 
a limitation on what the forwarder must pay for such service. In effect 
this provision merely maintains status quo. 

4. A provision the effect of which is to require forwarders to recover 
any claims they have against the railroads on the basis of the terms of 
the bill of lading. This is the method declared lawful by the Supreme 
Court, and again this amendment is merely a status quo provision. 

These amendments satisfied all members of the House committee, 
which unanimously reported the bill as amended. The House of Repre- 
sentatives then passed the bill on August 9. Thus H. R. 5967 comes 
before the Senate as a compromise and as a substitute for S. 2113 it 
should receive prompt Senate approval. 

The few remaining objections are not directed specifically at the 
purposes of the bill, but stem from a competitive opposition to freight 
forwarders as such. The objectors come primarily from the ranks of 
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long-distance truck operators who do not work with forwarders but only 
compete with them, and from some very large shippers who in the 
main conduct their own forwarding operations. Their arguments, such 
as that the bill is ‘‘legislative rate making,’’ and authorizes ‘‘cut rates,”’ 
are spurious and misleading, for the bill does not involve rates which the 
public pays but relates to joint arrangements between carriers. 


4. The Hearings Developed All Factual Data 


Nine days of public hearings were held by the Senate and House 
committees handling the bills. Every interested person in the United 
States had full opportunity to present his views. The hearings have 
been printed and are available for all to see. 

Without attempting to analyze the testimony presented at the hear- 
ings, it is sufficient to say that the freight forwarding industry is unani- 
mously and strongly in favor of the bill; that every shipper who testified 
that he makes regular and substantial use of freight forwarder service 
supports the legislation; and that without a single exception the actual 
motor carrier operators who testified were enthusiastically in favor of 
passage of the bill. 

Opposition to the bills as introduced was expressed by the national 
trucking organization, whose witness admitted that there was a divided 
opinion among the members and that those motor carriers who cooperate 
in the handling of forwarder traffic favor the bill. The shippers who 
opposed the bill were either large shippers or shippers so situated that 
they can and do ship their own carloads or combine with others to ship 
in carloads, and who do not need the services of forwarders. Three large 
railroads opposed the bill as introduced, but the record indicates con- 
clusively that these railroads have no opposition to the bill as amended 
by the House. 

The House committee report (No. 2849) states very positively that: 


‘‘Testimony was given in the hearings both for and against the 
bill. Most of the objections to the bill have been removed by the amend- 
ment made by the committee.’’ 


There was complete unanimity within the committee in approval of 
the amended bill. 


5. The Bill Merely Maintains Status Quo 


H. R. 5967 is essentially a bill to maintain status quo. It does not 
change any existing practice, but prevents an interpretation of present 
law from disrupting a service that has long proved its worth to the ship- 
pers and the Nation. 

Pending studies regarding long-range governmental policy in the 
transportation field will not be adversely affected by passage of the bill. 
Since the bill does no more than maintain a service as it has been built 
up and operated for 35 years or more, it will serve the purposes of such 
studies by preventing interim changes. 
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The facts overwhelmingly demand prompt passage of the bill. We 
need and must have the best that transportation has to offer, and H. R. 
5967 is a constructive proposal of the utmost urgency and timeliness.’’ 


Mr. Bricker. Mr. President, at the last session of the Senate, when 
this bill was on the calendar and ready for consideration, I held up its 
consideration for two principal reasons: First, I am opposed to further 
diversion of traffic from the rails to the highways until the completion 
of a further extensive study, which is now under way, in regard to the 
eost of truck transportation on the highways, the damage to the high- 
ways, and whether the truckers are bearing their proper proportion of 
the cost of the original construction and the maintenance of the high- 
ways. 

Of course, this bill deals with freight forwarders, which, as the 
Senator from Washington stated, have rendered an extremely construc- 
tive service to the shipping public during many, many years. Hereto- 
fore the freight forwarders have used the rails for their freight-for- 
warding business, getting the advantage of the lower rate for carload 
lots, as compared with the less-than-carload-lot rate which would be 
charged to the individual shipper were it not for the intervening freight 
forwarder. 

I am opposed in principle, then, to further diversion until that 
study is completed. Such a study is now under way. 

The last suggestion of the Senator from Washington was to the 
effect that if there is not a satisfactory solution of this problem by 
means of the bill now before the Senate, the bill, if passed, can be changed 
and amended when the general Transportation Act comes before the 
coming Congress for consideration. As to that suggestion, it is my hope 
that proper attention will be given to the matter at that time. 

In the second place, this bill would end the confusion which now 
exists over the very nature of freight forwarders, as to whether they 
are common carriers or whether, because of their operations, they are 
in the nature of a public utility, chargeable with a public interest, and 
therefore subject to regulation. There is confusion at the present time, 
and there would be greater confusion if the order of the Interstate 
Commerce Commission were issued. That order has been held up for 
many, many months now, possibly running to a year, at the request of 
the committee. So the effect of the bill would be constructive. 

The House adopted an amendment which would limit the distance 
of freight-forwarder shipments by truck to 450 miles, as I recall, so that 
transcontinental transportation over the highways by truck would not 
be available, and therefore the field of railway carriers would not be 
further invaded. 

Not wishing to interfere with the established use of freight for- 
warders, and realizing that the next Congress will have this entire prob- 
lem under consideration, and in view of the further fact that we should 
not hold up the order of the Interstate Commerce Commission, at this 
time I shall offer no objection to the passage of the bill, looking to the 
report of the Senate Committee on Interstate and Foreign Commerce 
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which is now being prepared along with a general Transportation Act, 
in connection with which all the problems which are involved in this 
bill can be considered. 

So, Mr. President, although I oppose in principle any further diver- 
sion, and although I also oppose a further invasion of this field and a 
legalizing of that which has been developing in it over a number of 
years, in spite of those objections I shall not at this time oppose the 
passage of this bill. 

The PRESIDENT pro tempore. The bill is open to amendment. If 
there be no amendment to be proposed, the question is on the third 
reading of the bill. ' 

The bill (H. R. 5967) was ordered to a third reading, read the third 
time, and passed. 

The PRESIDENT pro tempore. Without objection, a correspond- 
ing Senate bill, Senate bill 2113, will be indefinitely postponed.”’ 





Rail Transportation 
By A. Rea Wuuiams, Editor 


APPOINTMENTS 
I. C. C. Bureau of Accounts and Cost Finding 


The I. C. C. has announced the appointment of Cecil W. Emken 
as Director of its Bureau of Accounts and Cost Finding, to succeed 
Dr. Ford K. Edwards, who resigned on May 31. Mr. Emken has been 
the Acting Director of the Bureau since Dr. Edward’s resignation be- 
came effective. 

Bert L. Challand has been appointed to succeed Mr. Emken as 
Chief of the Field Service of that Bureau. He has been Chief of the 
Depreciation Section. 

Bernard V. Moffett has been appointed to succeed Mr. Challand 
as Chief of the Depreciation Section. 

All of the appointees have been with the Commission for a number 
of years and all of them have had service in the accounting departments 
of railroads. 





Defense Transport Administration Appointments 


Administrator James K. Knudson has announced the following ap- 
pointments : 

Warren C. Kendall of Sarasota, Florida, as consultant on domestic 
railroad transportation. Mr. Kendall retired as Chairman of the A. A. R. 
Car Service Division on March 31, 1949. 

Clarence Barker, of Arlington, Virginia, has been appointed Ad- 
ministrative Officer of the D. T. A. Mr. Barker was formerly Classifica- 
tion Officer of the Bureau of Agricultural Economics. 

Francis Berkeley Robins of Wilmington, North Carolina has been 
named Director of the Division of Materials and Equipment of the 
D.T. A. Mr. Robins has taken a leave of absence from his position as 
District Superintendent of the Wilmington District of the A. C. L. 
Railroad. 





FINANCE MATTERS 
Georgia, Florida & Alabama R. R. Acquisition 


Division 4 of the I. C. C. has authorized the Seaboard Air Line 
Railroad to acquire control of the Georgia, Florida & Alabama Railroad 
through the purchase of 5,500 shares of preferred stock held by W. H. B. 
Simpson. All of the common stock and the remainder of the preferred 
stock is already owned by the Seaboard. The plan includes a 100-year 
lease of all G. F. & A. properties by the Seaboard at an annual rental 
of $200,000. 
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Boston Terminal Company Reorganization 


In F. D. 12625—Boston Terminal Company Reorganization the 
I. C. C. has denied the petition for the modification of the plan filed 
by Morris C. Kessel, an intervenor-bondholder. 





Missouri Pacific R. R. Reorganization 


In F. D. 9918—Missouri Pacific Railroad Company Reorganization, 
Division 4 of the I. C. C., on October 25, ordered the plan of reorgani- 
zation as approved by the Commission and the Court to be submitted 
to stockholders and creditors for acceptance or rejection. 





Rutland R. R. Out of Reorganization 


The passing of control of the Rutland Railroad to a new board of 
officers and directors has been approved by Judge Carroll C. Hincks 
of the U. S. District Court at New Haven, Conn., effective at midnight, 
October 31. The voting trustees and directors include: Gardner A. 
Caverly, Ascutney; Wallace Fay, Proctor; William I. Ginsburg, Rut- 
land; Irwin K. French, Middlebury; Leon S. Gay, Cavendish; Herbert 
C. Gates, Bennington; Hubert Atwater, Jr., New York City; Floyd W. 
Moore, Burlington; William E. Navin, Rutland, and Lewis A. Putnam, 
Montpelier. 





FORMAL MATTERS 
Rates on New Automobiles 


In Docket No. 29820—Chrysler Corporation et al. v. Akron, Canton 
& Youngstown Railroad Company, et al., the I. C. C. made public on 
November 21 its decision of November 7 fixing new rates for transpor- 
tation of new passenger automobiles, in carloads, from Detroit, Mich., 
South Bend, Ind., Toledo, Ohio, Kenosha, Wis., Evansville, Ind., and 
Los Angeles, Calif., to destinations throughout the United States. The 
Chrysler Corporation and five other motor vehicle manufacturers com- 
plained, in 1947, that General Motors Corporation and Ford Motor 
Company, their affiliates and subsidiary companies, enjoyed rate advan- 
tages from assembly plants spotted about the country. The carriers 
were ordered by the Commission to adjust their rates by next February 
20. 

The I. C. C. found the rates, 85% of the first class rates, to be too 
high and put the ceiling at 75% of first class rates from points of manu- 
facture such as Detroit. At the same time, the Commission said the 
rates from assembly plants must never be below 50% of the first class 
rate, if the 75% basis was established from producing points like Detroit. 
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Chicago S. S. & S. B. R. R. Fares 


In I & S Docket 5779—Chicago South Shore & South Bend Rail- 
road Fares, Examiner Burton Fuller has recommended that suspended 
schedules proposing interstate commutation fares between Chicago, IIli- 
nois, and points in Indiana be ordered canceled without prejudice to 
the filing of new schedules in accordance with findings which he pro- 
poses. The fares which he recommends are set forth in an appendix 
to his proposed report. 





Class Rate Investigation 


Docket No. 28300—Class Rate Investigation, 1939, has been set be- 
fore the I. C. C. on Monday, December 18, beginning at 10 A. M. The 
Commission’s notice says: 

‘“‘The argument will be upon the record as made, consisting of the 
hearings heretofore held in the proceeding, the report of the Commis- 
sion dated May 15, 1945, 262 I. C. C. 447, the First Supplemental Re- 
port of the Commission, dated October 30, 1945, 264 I. C. C. 41, and the 
Second Supplemental Report of the Commission, dated July 7, 1947, 
268 I. C. C. 577; and also upon the various documents, including verified 
statements, filed in response to the Notice of Proposed Rule Making of 
November 28, 1949, as amended.’’ 





Employees—Reports of Service and Compensation 


Division 1 of the I. C. C. has issued an order, dated October 19, 
setting aside its order of July 17, 1940 and prescribing new rules gov- 
erning the classification of steam railway employees and reports of their 
service and compensation, effective January 1, 1951. 





Keeshin Freight Lines, Inc. Acquisition 


The I. C. C. has denied the application of the Pacific Intermountain 
Express Company for authority to establish a 25,000-mile coast-to-coast 
motor freight system through the acquisition of Keeshin Freight Lines, 
Ine. of Chicago. In its decision the I. C. C. affirmed its intention ‘‘to 
preserve the inherent advantages of rail transportation’’ in long distance 
transportation. 

The railroads opposed the application on the ground that such a 
powerful, nationwide trucking concern might make serious inroads in 
the volume of traffic available, to the detriment of the rail carriers. 
The Commission agreed with this view, and said that the proposed plan 
undoubtedly would divert a large amount of freight from railroads with 
the result that the rail carriers would have to reduce their service and 
increase their freight rates again. The Commission said, ‘‘The shipping 
public would suffer from a decrease in rail service and it would be faced 
with demands for increased rates on commodities which must move by 
tail.”” Commissioner Mahaffie was the only dissenting member of the 
Commission. 
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Railway Mail Pay Case 


Further hearing in Docket 9200—Railway Mail Pay, has been post- 
poned from November 29 to December 18. The reassigned hearing will 
also include the ‘‘Comprehensive plan’’ of the Postmaster General. The 
hearing will be before Commissioner Mitchell and Examiner Mullen. 





Southern Ry. Dining Car Case 


In Docket 28895—Henderson v. Southern Ry. Co., the I. C. C. has 
issued a new order to conform to the decision of the Supreme Court 
of the United States in that case in 339 U. S. 816. The Commission’s 
order requires the Southern to cease and desist from the application 
and enforcement of its dining car regulations which became effective 
March 1, 1946. However, the Southern Railway has announced that it 
discontinued the enforcement of those regulations following the decision 
of the Supreme Court of the United States, and that now passengers 
are seated in its dining cars in the order in which they enter those cars 
and the availability of seats. 





Reed-Bulwinkle Act Agreements 


In Section 5a Application No. 3—Eastern Railroads, and in Section 
5a Application No. 7—Per Diem, Mileage, Etc., the Department of 
Justice has filed with the I. C. C. a petition for leave to file a petition 
for reconsideration and for reconsideration of the orders of Division 2 
of August 28, 1950 approving the agreements filed by the applicants in 
each of these proceedings. The petitions were filed in order ‘‘to re- 
move any question as to whether the administrative remedies have been 
exhausted.’’ This is considered necessary before proceeding in the 
courts in an endeavor to set aside the orders of Division 2. 





Tennessee Intrastate Rates 


Railroads operating in Tennessee have asked the I. C. C. to require 
the Railroad and Public Utilities Commission of that state to permit 
intrastate increases in freight rates on the same level as was authorized 
on interstate traffic in the 1947 and 1948 general freight rate increases, 
Ex Parte 166 and Ex Parte 168. 





Transportation of Explosives 


In Docket 3666—Transportation of Explosives, Division 3 of the 
I. C. C. has issued an order, dated November 13, further amending the 
regulations for the transportation of explosives and other dangerous 
articles. 
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MISCELLANEOUS 
1. C. C. Work Assignment 


The so-called ‘‘Housekeeping Duties’’ of the I. C. C. have been 
transferred from Division 1 to the Chairman of Division 1. Under the 
new plan the Chairman of Division 1 will have jurisdiction of all ap- 
pointments except directors and assistant directors of bureaus, transfers, 
promotions, and other personnel matters; approval of the Commission’s 
estimates of appropriations; changes in organization; building and as- 
signment of space; awarding of contracts for official reporting of hear- 
ings and arguments; and bringing forward the various chapters of the 
Annual Report for consideration and disposition by the Commission. 





Amortization of Emergency Facilities 


The NSRB has announced the appointment of Byron D. Woodside 
as Chief of its newly created Business Expansion Office which will handle 
applications for amortization of emergency facilities filed by firms ex- 
panding for defense orders. 





Congressional Committee Changes 


Senator Francis J. Myers, of Pennsylvania, a member of the Senate 
Committee on Interstate and Foreign Commerce was defeated in the 
election on November 7. Representatives Andrew J. Biemiller, of Wis- 
consin, George H. Wilson, of Oklahoma, and Neil J. Linehan, of Illinois, 
members of the House Committee on Interstate and Foreign Commerce, 
were defeated. Representative George G. Sadowski of Michigan, a mem- 
ber of that Committee, was not renominated. There is another vacancy 
on the Committee due to the death of Representative Alfred L. Bulwinkle 
of North Carolina. All were Democrats. All of the Republican mem- 
bers of the Senate Committee on Interstate and Foreign Commerce and 
the House Committee on Interstate and Foreign Commerce whose terms 
expire at the close of the 8lst Congress, were re-elected. 

Because of the narrowing of the margins between the Democrats and 
Republicans in both the Senate and the House, there will be a change 
in the ratio on committees at the beginning of the 82nd Congress. 





Manpower for Freight Car Construction and Repair 


Robert C. Goodwin, Defense Manpower Chief, in Washington on 
November 17, said that the Bureau of Employment Security of the U. 8. 
Department of Labor will help recruit additional workers needed for 
expanding freight car construction and repair. He said the NPA allot- 
ment of steel for construction of 10,000 new cars each month and the 
repair of 40,000 cars will result in an early demand for additional man- 
power and that the Bureau has alerted State employment agencies to 
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confer with manufacturers on their manpower needs. He also said that 
state offices will cooperate with the Railroad Retirement Board to recruit 
older workers needed for freight car repairs. 





Materials and Facilities—Claimant Agencies 


The Department of Commerce, through Acting Secretary of Com. 
merce Philip B. Fleming, has issued a notice published in the Federal 
Register of November 25, to designate claimant agencies to present re- 
quirements to the Secretary of Commerce with respect to materials and 
facilities placed under his jurisdiction by Section 101(d) of Executive 
Order 10161 of September 9, 1950. 

Section 103 of Executive Order 10161 provides: 

(a) Each delegate referred to in section 101 of this Executive Order 
shall be a claimant before the other such delegates, respectively, in the 
ease of materials and additional facilities deemed by the claimant dele- 
gate to be necessary for the provision of an adequate supply of the 
materials and facilities with respect to which delegation is made to the 
claimant delegate by the said section 101. 

Paragraph 3 of the notice provides (3) That Commissioner of the 
Interstate Commerce Commission who is the Administrator of the De- 
fense Transport Administration with respect to domestic transportation, 
storage, and port facilities, or the use thereof; (4) The Secretary of 
Defense with respect to the military needs of the Department of Defense, 
except those items for which the General Services Administration regu- 
larly procures for the Department of Defense; equipment and supplies 
of military-type products for the Mutual Defense Aid Program; stock- 
pile; and military construction. 





R. R. B. to Recruit Railroad Manpower 


The Railroad Retirement Board, for the second time in a decade, 
has the job of recruiting and supplying railroad manpower, this time 
in connection with the current preparations for national defense. This 
program is being carried out under the over-all responsibility of the 
Defense Transport Administration and in cooperation with the Depart- 
ment of Labor under an Executive Order implementing the National 
Production Act of 1950. 

The Board has already taken the following steps to carry out the 
present railroad manpower program: 

1. Board field offices have been authorized to recruit inexperienced 
workers, when necessary, as well as experienced railroad workers to 
supply the manpower needs of the railroads. 

2. Arrangements have been made to have orders for workers needed 
in the railroad industry placed with the Board’s field offices. Railroad 
hiring officials are urged to place orders for workers with these offices, 
particularly since these orders will be used as a basis for summarizing 
the manpower needs of the railroads and also in negotiations, nationally 
and locally, on matters affecting the retention and recruitment of workers. 
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3. At the request of William J. Kennedy, Chairman of the Board, 
about 40 major railroads have appointed manpower contact officers 
with whom Board officials can consult on manpower problems. 

4. Most of the other railroads and chiefs of railway labor organiza- 
tions have been informed of the Board’s responsibilities and asked to 
cooperate. 

5. Arrangements have been made for State employment agencies 
to cooperate with Board offices in recruiting workers for railroads in 
much the same way as the United States Employment Service did during 
World War II. State employment service offices in cities where the 
Board does not have offices will accept railroad orders and recruit work- 
ers on the basis of them. In addition, they will immediately relay these 
orders to the nearest Board field office. 





RRB Unemployment Benefits—Strikes 


Judge Michael L. Igoe of the United States District Court for the 
Northern District of Illinois, at Chicago, held a hearing on 
November 22 for consideration of an injunction to restrain the Railroad 
Retirement Board from paying unemployment benefits to the 2,300 em- 
ployees of the Railway Express Agency, in the New York City area, 
who were on strike from September 21 to October 12. The Railway Ex- 
press Agency contends that the strike was unlawful. The Railroad Re- 
tirement Board contends that the court is without jurisdiction to stop 
payment of the claims. 





Railroad Unemployment Insurance Taxes—1951 


The Railroad Unemployment Insurance tax rate for 1951 will be 
one-half of one percent, because the balance in the Railroad Unem- 
ployment Insurance Account is in excess of $450,000,000. The Rail- 
road Retirement Board has announced that as of September 30, 1950 
the amount in the account was $779,067,958.79. 





Wage Stabilization Board 


President Truman has named the personnel of the Wage Stabili- 
zation Board which will attempt to settle wage disputes under the pro- 
visions of the Defense Production Act. The public members of the 
Board are Cyrus S. Ching, Federal Mediation Chief, who has been 
named Chairman, John Dunlop, professor of economics at Harvard 
University, and Clark Kerr, professor of economies and director of the 
Institute of Industrial Relations at the University of California. 

The industry members are Henry B. Arthur, Manager of the Com- 
mercial Research Department of Swift & Company, J. Ward Keener, 
Vice President of B. F. Goodrich Company, and Reuben Robertson, 
Jr., President of Champion Paper and Fiber Co. of Hamilton, Ohio. 
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The labor members are Henry C. Bates, President of the Brick. 
layers’ Union (AFL), Emil Rieve, President of the CIO Textile Work. 
ers’ Union, and Elmer E. Walker, Vice President of the Internationa] 
Association of Machinists. 





Freight Claim Division Meeting 


The Association of American Railroads Freight Claim Division will 
hold its 1951 annual session at San Francisco, California, on May 22-24, 
1951. The Hotel St. Francis has been selected as headquarters. 





STATISTICS 
Railway Employment 


Class I steam railways, excluding switching and terminal compa- 
nies, had 1,290,895 employees at the middle of the month of October 
1950, an increase of 18.34% as compared with the middle of October 
1949, and an increase of 0.59% as compared with the middle of Sep- 
tember 1950. 

Railway employment at the middle of October 1950 was 122.4 of 
the 1935-1939 average. 





Railroad Net Income 


Class I railroads in September 1950, had a net income of approxi- 
mately $99,000,000 compared with $38,700,000 in the same month of 
1949. In the first nine months of 1950, net income approximated 
$465,000,000, an increase of $186,000,000 above the corresponding period 
of 1949. 

Net railway operating income of Class I railroads in September 
1950, was $122,622,393, an increase of 93.2 per cent above the same 
month one year ago. For the first nine months of 1950, net railway 
operating income totaled $679,891.523, an increase of 37.2 per cent 
compared with the same period of 1949. 

In the twelve-month period ended September 30, 1950, the rate of 
return on railroad property investment (after depreciation) was 3.63 
per cent, compared with 3.20 per cent for the twelve months ended Sep- 
tember 30, 1949. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 18, 1950, 
totaled 837,065 cars. This was an increase of 78,093 cars, or 10.3% 
above the corresponding week in 1949, but a decrease of 21,024 cars, or 
2.5% below the corresponding week in 1948. 

Loading of revenue freight for the week of November 18, decreased 
2,547 cars, or three-tenths of one per cent below the preceding week. 
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Coal loading amounted to 163,052 cars, a decrease of 47,553 cars 
below the corresponding week a year ago, but an increase of 9,640 cars 
above the preceding week this year. 





Steam Railway Accidents 


A preliminary summary of steam railway accidents for the first 
nine months of 1950 as compared with the first nine months of 1949, 
issued by the Bureau of Transport Economics and Statistics of the 
I. C. C., shows that in the 1950 period there were 96 passengers killed 
and 2,437 passengers injured in train and train service accidents as 
compared with 15 passengers killed and 1980 injured in such accidents 
in the first nine months of 1949. 

During the first nine months of 1950 there were 255 employees killed 
and 15,198 employees injured while on duty as compared with 301 
killed and 17,126 injured while on duty during the first nine months of 
1949. 





Private Car Company Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. Q-900 summarizing the quarterly reports of 
persons furnishing cars to or on behalf of carriers by railroad or ex- 
press companies, for the first quarter of 1950. The report shows that 
the respondents owned 260,013 such cars at the close of that quarter, 
and that during the quarter they received $40,894,866 for the use of 
such cars, which were operated 1,452,255,457 miles. 








Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





Shipper Subject to Suit When Using Unauthorized Motor Carrier 


The United States District Court for the District of Iowa recently 
held that a shipper can be enjoined by Court action from procuring the 
services of motor carriers to transport property in interstate commerce 
by motor vehicles when such motor carriers do not have the authority 
from the Interstate Commerce Commission to engage in such opera- 
tions. The complaint was filed by the Interstate Commerce Commission 
in I. C. C. v. Blue Diamond Products Company for an injunction to 
restrain the shipper from inducing and procuring motor carriers to 
transport property in interstate commerce by motor vehicles. The 
motor carrier in question did not have any authority under the Inter- 
state Commerce Act and the shipper asked the Court to dismiss the 
action on the grounds that the complaint failed to join an indispensable 
party (the motor carrier) ; the Court had no jurisdiction over the action 
and the complaint failed to state a claim upon which relief could be 
granted. 

The Court pointed out that in Federal criminal jurisdiction it is 
not necessary that the principal be first convicted before bringing to 
trial one charged with aiding and abetting. From this the Court con- 
cluded, that since the defendant in this action may be prosecuted crimi- 
nally for the violations alleged in the complaint in the absence of the 
trial or conviction of the offending motor carrier, no good reason ap- 
peared why the rules should not be applied with like force in a civil 
proceeding to restrain the same violation. The Court pointed out that 
in this case the shipper had on numerous occasions induced and pro- 
cured at least thirteen motor carriers to engage in interstate operations 
without authority from the Commission in violation of the plain pro- 
vision of the Interstate Commerce Act; further, that the defendant will, 
unless enjoined and restrained by the Court, continue to induce and 
procure those and other unauthorized motor carriers to engage in such 
operations in violation of the statute. The motion to dismiss the com- 
plaint was overruled. 





I. C. C. Rejects Transcontinental Motor Carrier Operating Authority 


The application of Pacific Intermountain Express Company of Cali- 
fornia to institute direct coast to coast motor carrier operations was 
rejected by the Interstate Commerce Commission in a 9 to 1 decision. 
The application of P. I. E. for authority to extend East from Chicago 
by purchasing Keeshin Freight Lines was denied, and was embraced in 
two related proceedings, MC-F-4401 and FD-16817. In denying the 





—.- 















DECEMBER, 1950 255 





—__ 


application, the Commission said ‘‘One important inherent advantage 
of rail transportation generally is the ability to transport freight in 
large volume for long distances at low operating costs. * * * Neither 
normal needs nor emergency needs can be met by other modes of trans- 
portation alone; nor can these needs continue to be met by the rail- 
roads with other modes of transportation, unless the railroads can con- 
tinue to receive a sufficient traffic volume to maintain their plants and 
services.’” The majority decision cited the National Transportation 
Policy enacted by Congress in 1940, as a basis for declining to grant 
coast to coast motor carrier rights. The report further found that the 
record indicates that inherent advantages of truck transportation ‘‘de- 
erease in importance, compared with rail transportation, as the length 
of the haul and the size of the shipment increases.’’ The Commission 
found that the applicants had not shown that advantages of trucking 
would be applicable to the proposed long distance service. 

The Commission report asserted that ‘‘Transcontinental traffic, 
including the commodities most susceptible to motor-truck competition, 
when moving in large volume can be transported more economically by 
rail than by motor carriers.’’ 

The report went into the interchange between P. I. E. and Keeshin 
and noted that this interchange of freight had been negligible, but on 
the other hand, a considerable volume of tonnage was interlined by 
P. I. E. with other motor carriers, and this other interchange freight 
would be ‘‘vulnerable to P. I. E.’s solicitation’’ at the expense of exist- 
ing carriers. The Commission concluded that ‘‘there is some evidence 
that certain benefits would result from the transaction, but there is none 
that the resulting service which would be provided would serve any 
public need, or that the requirements of the shipping public are not 
now adequately met by existing carriers.’’ 

Commissioner Charles D. Mahaffie was the sole dissenter to this 
decision. In the very first paragraph of his dissent he stated: ‘‘A fact 
clearly established by the record is that the overall service of these motor 
carriers would be improved if the acquisition be authorized.’’ He criti- 
cised the majority opinion by stating: ‘‘The majority embark upon 
what seems to me to be a dubious policy of attempting to afford regula- 
tory protection to the railroad industry generally at the sacrifice of 
improved motor carrier service through the unification of these car- 
riers.”” Commissioner Mahaffie pointed out that had the Commission 
followed this same procedure with the railroads, it would have greatly 
retarded development of the transportation system of the country. The 
dissenting opinion points out that ‘‘The theory that the growth of one 
type of carrier must be restricted lest another presently handling the 
traffic be injured is, as I see it, not only legally unsound but is, from a 
transportation standpoint, dangerous.’’ Commissioner Mahaffie noted 
“that the total tonnage interlined by P. I. E. with forty carriers at 
Chicago and St. Louis represented only .58% of the total tonnage 
handled by those carriers; that the maximum ratio of tonnage interlined 
to any of such carriers’ total tonnage was 5.1% and the average ratio 
was 1.1%.’’ So far as the protesting carriers were concerned, the high- 
est ratio was 3.7%. 
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The P. I. E. case was determined by the Commission just two weeks 
after Examiner Warder Rannells made a proposed report in the Trans. 
con case. The proposed report in the Transcon case finds that the ap. 
plicant for motor carrier rights from points in California to points in 
the East does not meet the public convenience and necessity require- 
ments of the Act. This case was docketed as MC-110325 and was origi- 
nally filed in August, 1948. Specifically, the Examiner declared that 
the public convenience and necessity ‘‘do not require the operation for 
which authority is sought’’ because ‘‘presently operating motor car. 
riers are handling the overhead or bridge transportation efficiently.” 
The contemplated service in the Transcon case is long-haul traffic to and 
from certain on route points together with certain off-route points. 
Local service was not proposed and no local operations between points 
East of the Mississippi were contemplated. The carrier already has the 
rights from Los Angeles to Chicago by way of Kansas City and Okla- 
homa and the present application did anticipate, in a large part, less- 
truckload shipments between 127 points. 

Opposing this application were 22 railroads, 10 railroad associ- 
ations, 3 freight forwarders, the Railway Express Agency and 108 
truck lines, but on the other hand, Transcon was supported by a total 
of 241 witnesses representing 269 shippers. The Examiner appeared to 
center his conclusions mostly on the record made by the motor carrier 
opponents to Transcon and noted that if the rights sought by Trans- 
con were granted ‘‘the exact amount of business which would be taken 
away from the rails and Railway Express and competing carriers is 
conjectural.”” The Examiner noted the testimony of the supporting 
witnesses but stated ‘‘many shippers, expressed a desire for such long- 
haul transcontinental service on the part of the applicant, but such a 
desire, without a showing of definite need, is not enough.’’ It was the 
Examiner’s opinion that any business obtained by Transcon would be 
taken largely from existing motor carriers which reach most of the 
points involved by interchange of lading for vehicles. 





Bureau of Motor Carrier Attorneys Oppose Application for Extension 


Attorneys from the Bureau of Motor Carriers have filed a brief in 
opposition to granting a motor carrier firm additional operating rights 
and urged the Commission to find that the carrier is unfit ‘‘ properly to 
perform the services of a common carrier.’’ The brief charged that the 
motor carrier knowingly and wilfully performed unauthorized operations 
over a period of several years and deliberately disregarded the motor 
carrier safety regulations and concealed violations thereof and failed to 
comply with regulations requiring accident reports and annual and 
quarterly statistical reports. The Commission attorneys pointed out 
that their action would have no bearing on existing rights held by the 
Company, but they were merely filing opposition to the Commission’s 
granting the carrier additional rights. The Commission’s brief pointed 
out only one Court case against the company where a fine was levied of 
$200.00 but there was a long list of allegations charging the company 
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with operations outside of its effective authority, violation of safety 
regulations, failure to submit proper reports of monthly hours of service 
and driver’s logs, and failure to report an accident involving $800.00 
damage. 

On the other hand, the carrier filed a brief stating that the Com- 
mission ‘‘wears the robe of prosecutor in this proceeding as well as 
judge.’’ The carrier admitted that there may be some instances in 
which the applicants have been unable to control completely the accurate 
preparation of reports and the careful supervision of operators logs. 
Some of the alleged unlawful operations were explained by the carrier 
as being differences in interpretation of the applicability of the regula- 
tory provisions of the Act in connection with the transportation of 
agricultural commodities and other exempt classes of products. The 
carrier further maintained that the Bureau of Motor Carriers did not 
provide any evidence that the applicants deliberately and intentionally 
condoned or participated in any practice or procedure turning towards 
an unsafe operation. 





Supreme Court Hears Two Motor Carrier Cases 


Argument on the question of propriety of reopening by the Inter- 
state Commerce Commission of previously granted operating authority 
for the purpose of imposing new restrictions was heard recently by the 


United States Supreme Court. Both cases involved companies which are 
subsidiaries of the railroads, one being the Texas and Pacific and the 
other Rock Island. Both certificates originally had a provision that the 
certificates could be reopened for the purpose of imposing restrictions 
to insure that operations would be auxiliary to or supplemental of service 
of the parent railroads. In both instances, Lower Courts held that the 
Interstate Commerce Commission could not enforce orders imposing or 
maintaining certain restrictions, and attorneys for the railroads argued 
that enforcement of the newly imposed restrictions would constitute par- 
tial revocations of granted operating authority and that any revocation 
proceeding must be formally undertaken, if at all, under Section 212 of 
the Interstate Commerce Act. The attorneys for the railroad subsidiaries 
further argued that the operating rights were franchises and much money 
had been spent to build facilities with the understanding that the rights 
are inviolate. The Commission’s attorney maintained that the I. C. C. 
never intended to permit the rail subsidiaries to operate independently 
of the parent railroads and that specification of intention to reopen 
certificates for imposition of limitations when or if deemed necessary 
supplied ample grounds for the orders now being contested. The Regular 
Route Common Carrier Conference supported the Commission and 
argued that if the Lower Court decisions were allowed to stand they 
would permit new all-motor carrier services which the I. C. C. has de- 
clared are not needed and for which there was no need at the time the 
various certificates were originally granted. 
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Spector Motor Service Case Argued Before the U. S. Supreme Court 

For the second time the United States Supreme Court heard argv- 2 
ment in Spector Motor Service v. McClaughlin on whether the Connecti- mISS 
eut Corporation Business tax law, which is a tax upon the franchise of MC- 
a corporation for the privilege of doing business in Connecticut, is in date 
violation of the United States Constitution when it is applied to a foreign regi 
corporation engaged exclusively in interstate commerce. The action to 
enjoin the assessment of the tax by the State Tax Commissioner, and com 
for declaratory judgment holding the motor carrier was not liable to pay to | 
such franchise tax, was begun in the United States District Court; there van 
the Tax Commissioner was enjoined from collecting the tax on the ground car" 
that the Act was not intended to apply to interstate motor carriers. That the 
decision was reversed by the United States Court of Appeals on the be} 
ground that the Act was intended to apply to the plaintiff and was con- ’ 
stitutional. The case was then remanded to the District Court until such qui 
time as questions of local law might be decided by the State Courts of his 
Connecticut. Action was then brought for declaratory judgment in the int 
Superior Court for Hartford County asking that the corporation busi- 
ness tax act be held not applicable to the carrier, and if applicable, that mo 
it be declared unconstitutional. The Superior Court held that the Act of 
was intended to apply to the plaintiff and was therefore in violation of the ne 
United States Constitution. On appeal, the Connecticut Supreme Court wh 
of Errors held that the Act was applicable to the plaintiff and resolved pe 
all questions of local law against the plaintiff. The Court, however, re- ve 
fused to pass on the Federal Constitution questions. The Tax Commis- its 
sioner then moved in the United States District Court for a dissolution gr 
of an injunction which had been issued back in 1942. This was refused ra 
and the Tax Commissioner appealed once more to the United States ne 
Court of Appeals and the District Court was again reversed. Sp 

The motor carrier is a Missouri corporation with administrative m 
headquarters in Chicago, and is engaged exclusively in hauling motor 
freight in interstate commerce. The interstate operations extend into WwW 
Connecticut where it does no intrastate business. The carrier, however, OF 
operates under permits issued by the Interstate Commerce Commission Ir 
and the Public Utility Commission from Connecticut, but the P. U. C. 8 
certificates of Connecticut limit the activities of the carrier to interstate 31 
commerce. The carrier actually has two terminals in Connecticut, one \ 
in New Britain and one in Bridgeport, and it was in connection with b 
the leasing of the New Britain terminal that the landlord insisted that V 
the carrier qualify as a foreign corporation. The carrier argued before 0 
the Supreme Court (1) that the Connecticut Corporation Business Tax is 0 
unconstitutional because it is in violation of Article 1, Section 8 of the t 
United States Constitution; (2) the Act is unconstitutional because 





it is in violation of the due process requirement of Article 14, Section 1 I 
of the Amendments to the Constitution; and (3) the plaintiff and the t 
industry are fully taxed. 
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1. C. C. Issues Order On New Safety Regulations 


New Safety Regulations have been proposed in an order of the Com- 
mission under the Ex Parte proceedings Nos. MC-40, MC-2, MC-3, and 
MC-4. Interested persons have until December 29, 1950 to submit written 
data covering their views and arguments on the proposed rules and 
regulations. 

The proposed order consists of 152 pages, and is to be applicable to 
common carriers, contract carriers and private carriers (in part) subject 
to Part II of the Interstate Commerce Act. On the matter of obser- 
vance of driver rules, the new regulations make it the duty of the motor 
carrier to require observance of all regulations or duties prescribed for 
the driver or prohibitions imposed against the driver. The driver will also 
be required to have a physical examination once every twelve months. 

Motor carriers will be required to determine if the driver has ‘‘ac- 
quired a criminal record of such seriousness as reasonably to demonstrate 
his unfitness in the public interest to be a driver of a motor vehicle in 
interstate or foreign commerce.’’ 

The regulations on speed have been broadened and provide that no 
motor carrier shall schedule a run, nor permit nor require the operation 
of any motor vehicle between points in such period of time as would 
necessitate speeds greater than the legal limits of the territories through 
which operated. The regulations further would limit the gross weight 
permitted on motor vehicles, as one rule provides, ‘‘that no motor 
vehicle shall be operated without tires of adequate capacity to support 
its gross weight.’’ The adequacy shall be determined by dividing the 
gross weight of the motor vehicle, or combination of vehicles, by the 
rated capacity of the tires on the motor vehicle, and this result shall 
not exceed 125%. A separate appendix is attached to the rules and 
specifies a capacity rating in pounds for the various tire sizes used on 
motor vehicles. 

On the matter of equipment the new regulations would require 
warning devices to indicate readily to the driver any loss or lack of air 
or vacuum sufficient to prevent the vehicle from being stopped. A gauge 
indicating pressure or vacuum is not deemed to be an adequate means of 
satisfying the requirement and must be an audible or visible warning 
signal. Metal protectors or substantial flexible flaps on the rearmost 
wheels would be required on many vehicles to prevent, as far as practica- 
ble, such wheels from throwing dirt, water or other materials on the 
windshields of the following vehicles. Rear bumpers would be required 
on certain vehicles when so constructed that the body, or chassis if with- 
out a body, has a clearance at the rear end of more than 30 inches from 
the ground when empty. 

Several rules are proposed in connection with keeping of driver’s 
logs. These rules cover dead-heading to and from places of work and 
the correct way of noting this time in the driver’s log as driving time or 
on-duty time. The rules also provide for drivers inspecting equipment 
before commencing trip and reports after completion of tour of duty. 
A suggested driver’s trip report is included with the proposed rules and 
—* but there is no requirement that this particular form must 

e used. 
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Water Transportation 
By Ricuarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 





A. T. Philpotts, Jr. 
Temporary Authority Denied 


On September 22, 1950, A. T. Philpotts, Jr., of Woodbridge, Conn., 
in the capacity of managing operator, filed application under the pro- 
visions of section 311(a) of the Interstate Commerce Act for temporary 
authority to operate for a period of 180 days as a common carrier by 
water in the transportation of frozen citrus concentrates from Tampa, 
Miami, Titusville, and Jacksonville, Fla. to Philadelphia, Pa., New York, 
N. Y., and Boston, Mass. The Secretary of Agriculture intervened in 
support of the application. The Atlantic Coast Line Railroad Company, 
Seaboard Airline Railroad Company, and rail carriers in trunk-line 
territory opposed the application. Pan-Atlantic Steamship Corporation 
intervened as its interests might appear. 

By report and order dated November 14, 1950, the Commission has 
found that the applicant has not shown that there is an immediate and 
urgent need for his proposed service, and has denied the application. 
The Commission states in its report: ‘‘ Applicant hopes to make two trips 
monthly from Florida ports to North Atlantic ports. The frequency of 
ealls in that service would be, to no small extent, affected by the per- 
formance of unregulated transportation to points in the Carribean, and 
from that area to points in Florida. Applicant estimates that when 
cargoes are delivered to some of the foreign ports proposed to be served, 
three weeks would be required to complete a round voyage. In this 
estimate no allowance is made for time which would be required when 
cargo is transported from foreign ports to Florida. Thus it is seen that 
the quantity of service applicant would provide for shippers of frozen 
citrus concentrates would depend on variable circumstances. As only 
one port in Florida is to be served on each voyage, operation from the 
three ports in that State would be infrequent. It is clear therefore 
that the proposal under which applicant would operate is inconsistent 
with a claimed purpose of meeting an immediate and urgent need for 
service. On this record we would not be warranted in authorizing 
institution of the proposed operation.”’’ 





Coyle Lines Incorporated 
Extension of Operation 


The Interstate Commerce Commission has issued an amended certifi- 
cate of public convenience and necessity in Docket No. W-700, Sub. No. 
3, authorizing extension of operation by Coyle Lines Incorporated as a 
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common carrier by self-propelled vessels and by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
commodities generally, and by towing vessels in the performance of 
general towage, to include service between ports and points along the 
Mobile, Tombigbee, Warrior, and Black Warrior Rivers and their tribu- 
taries above and including Chickasaw, Ala., in addition to its present 
authority to operate between ports and points along the Gulf Intracoastal 
Waterway from Carrabelle, Fla., to Brownsville, Tex., inclusive, its 
tributary waterways, and the Mississippi River below and including 
Plaquemine, La., but not including the Mobile River above Chickasaw. 





Bracing Charges at North Atlantic Ports 
Schedules Ordered Canceled 


By report and order in Docket No. 30091, Bracing Charges at North 
Atlantic Ports, the Interstate Commerce Commission has found that the 
publication of charges for bracing in cars at north Atlantic ports, based 
upon actual cost of labor and material, is indefinite and uncertain, and 
has ordered that the schedules publishing such charges be canceled, 
without prejudice to the establishment of schedules embodying fixed 
and definite charges for such service. 

The order is the result of an investigation instituted on its own 
motion by Division 2, by order dated October 29, 1948, to determine 
the lawfulness under section 6 of the Interstate Commerce Act of certain 
schedules publishing charges for bracing based upon actual cost of labor 
and material. These schedules provide charges for blocking, bracing, 
staking, or otherwise securing import, coastwise, domestic, or intercoastal 
freight on or in ears (collectively referred to as bracing) at north 
Atlantic ports, applicable in connection with the transportation of freight 
in interstate and foreign commerce. 

Comparative figures submitted by the respondent railroads, repre- 
senting charges at the ports of Baltimore, Md., Philadelphia, Pa., Boston, 
Mass., and Norfolk and Newport News, Va., showed actual costs for 
bracing averaging from 90 cents to $157.97. The respondents argued 
that the wide variations in the average costs indicate the impracticability 
of providing a specific charge, and that, since the cost of rendering the 
service is the major factor in determining the charge therefor, any 
average charge which might be established would be so at variance with 
the actual costs as to be of doubtful legality. 

The Commission finds, however, that section 6 of the act imposes 
upon the respondents the duty of stating in their tariffs the transporta- 
tion charges, applicable to any transportation which they perform, with 
definiteness and certainty ; that shippers are entitled to know in advance 
of the rates and charges which they must pay, and tariffs should be so 
published that the applicable charges may be readily ascertainable; and 
that publication of charges for bracing based on the actual cost of labor 
= material is indefinite and uncertain in violation of section 6(1) of 
the act. 
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Burns Steamship Company 
Application for Operating Authority 


The Burns Steamship Company, of Los Angeles, Calif., has filed ap. 
plication for authority to operate as a contract carrier by self-propelled 
vessel in the transportation of lumber and lumber products from points 
in Oregon and Washington on the Columbia River, from Portland and 
Linnton on the Willamette River, and from Coos Bay to San Diego, Los 
Angeles Harbor and Long Beach, Calif. Applicant presently holds no 
authority to operate as a water carrier in interstate or foreign commerce, 





Blaine Stubblefield 
Application Dismissed 


The Interstate Commerce Commission has dismissed the application 
of Blaine Stubblefield, in Docket No. W-1014, for authority to engage 
in the transportation of passengers and property on the Snake River 
between Weiser and Lewiston, Idaho, finding that applicant proposes 
to operate with vessels of not more than 100 tons cargo-carrying capacity 
and equipped to carry not more than 16 passengers, which operation 


would be exempt under section 303(g)(2) of the Interstate Commerce 
Act. 





Island Dock, Inc. 
Application Dismissed 


At the request of the applicant, the Interstate Commerce Commis- 
sion has dismissed the application of Island Dock, Inc. in Docket No. 
W-535, Sub. No. 2, for a revised certificate authorizing the use of non- 
self-propelled vessels with the use of separate towing vessels in lieu of 
its present authority to operate self-propelled vessels. Applicant is 
authorized to operate as a common carrier with the use of self-propelled 
vessels in the transportation of commodities generally between ports 
and points along the Great Lakes and interconnecting and tributary 
waterways, the Champlain, Erie, and Oswego Canals of the New York 
State Canal System, Lake Champlain, the Hudson River, and the Atlantic 
Coast and its tributaries from Long Island Sound to Savannah, Ga. 





Ex Parte No. 166, Increased Freight Rates, 1947 
Findings Modified 


Upon reconsideration and rehearing, the Interstate Commerce Com- 
mission has found that the percentage increases applied to the basic . 
freight rates and charges by the railroads, water carriers, and freight 
forwarders, between points located in zone I of western trunk-line ter- 
ritory (including points on the borders of that zone), on the one hand, 
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and points located in western territory outside the said zone I (includ- 
ing east-bank and west-bank Mississippi River crossings south of St. 
Louis, Mo.), on the other, as authorized in Ex Parte No. 166, are, and for 
the future will be, unjust and unreasonable and unduly prejudicial in 
4p- & certain instances. Maximum reasonable rates are prescribed for the 
led future, and the Commission’s previous orders in Ex Parte No. 166 and 
nts § 168 have been modified accordingly. The Commission’s findings do not 
ind apply to the rates on grain and grain products taking the grain rates. 





"ce, Rail and Barge Joint Rates 
Effective Date Further Postponed 


By order dated November 22, 1950, the Interstate Commerce Com- 

mission has further postponed the effective date of its order in Docket 
No. 26712, Rail and Barge Joint Rates, from December 31, 1950 to March 
1,1951. The railroads’ appeal from the adverse decision of the District 
ge Court was argued before the Supreme Court of the United States in 
November. 
. The Commission stated, in postponing the effective date, that the 
ity work of checking out the routes and rates and filing tariffs in compliance 
with its order would be of such magnitude that it should not be under- 
taken at this time because of the expense and,work involved. 





Harbor Lighterage Co. 
Permit Vacated 


‘is- At the request of the applicant in Docket No. W-222, Harbor 
No. Lighterage Co., of New York, N. Y., the Commission has vacated and set 
yn- aside the permit and order of February 18, 1943, which authorized opera- 
of tin by the applicant as a contract carrier by non-self-propelled vessels 
is with the use of separate towing vessels in the transportation of lumber 
ed from points in the New York Harbor area, as defined in Ex Parte No. 140, 
to Norwalk, Conn. 
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Freight Forwarder Regulation 


By Gms Morrow, Editor 


General Counsel, Freight Forwarders Institute 





1. C. C. Passes On Questions Regarding Coverage of Forwarder 
Definition and Exemptions From Act 


Two freight forwarder application proceedings, decided by Division 
4 of the I. C. C. on October 31, 1950, deal with the question of what 
constitutes freight forwarder service within the reach of the definition 
contained in section 402(a) (5) of the Act, and with the so-called exemp. 
tion provisions of section 402(c) (2). 

The Division held that Vendors Consolidating Company, In. 
(Docket FF-150), and George M. Hopke d/b/a Metropolitan Pool Car 
Associates (Docket FF-200), both of New York City, are freight for- 
warders subject to part IV. Claims of the applicants that they are 
shippers’ agents, within the meaning of section 402(c)(2) of the Aet 
were rejected. The hearings having been limited to the question of ap- 
plicants’ status, the Commission reserved for further hearing the ques- 
tion of what operating rights, if any, should be granted. 

Vendors Consolidating Company was operating at the time part IV 
was enacted, and the original application of that company for a for- 
warder permit was dismissed by the Commission in 19438, without a 
hearing, upon the ground that applicant was not a forwarder as defined 
in the Act, and was exempt under section 402(c)(2). The case was 
reopened by the Commission in 1948. Metropolitan Pool Car Associ- 
ates started business in 1944, and filed an application in 1949 for deter- 
mination of status, at the same time filing a motion to dismiss on the 
grounds that it was not a freight forwarder. 

In the Vendors case, which will serve to illustrate the legal points 
involved, the Division found that applicant solicits 1.c.l. shipments; 
assembles and consolidates; ships the consolidated cars in its own name; 
and generally consigns the cars to distributors selected by it. It further 
found that applicant advances local pickup charges; prepays the rail 
rates; traces shipments; handles claims with the underlying carriers; 
and instructs the distributors regarding break-bulk and distribution. 

Dealing with the contentions of applicant that it does not hold itself 
out to the general public within the meaning of the act; does not assume 
responsibility ; and does not perform or provide for break-bulk opera- 
tions, the Division said, among other things: 


‘‘Applicant has established a set pattern of operation, and its 
alleged principals can exercise no more control over this operation 
than they could over the operations of any recognized freight for- 
warder. Shippers are free to use or not to use the established 
services which it offers but they are not free to direct applicant, 
who is allegedly their agent, to supply them with a different service 
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better suited to their individual needs. Applicant performs no 
different physical operation than does any regulated forwarder and 
its claimed status as an agent does not distinguish its operations 
from those of other freight forwarders in any material respect. 
Forwarders may not escape regulation by disclaiming responsibility. 
See Universal Transcontinental Corp. F. F. Application, 260 I. C. C. 
521, 522, 523.’’ 


In deciding the Vendors case the Division also passed upon a peti- 
tion filed by certain protesting forwarders, wherein the Commission was 
asked to apply to the Courts, pursuant to section 417(b) of the Act, for 
an injunction against continuance of certain of the operations of ap- 
plicant. The Division said that the Commission had originally dismissed 
the application and that to now take action to restrain the operations 
would place in jeopardy a business which has been established and con- 
tinued in apparent good faith. 





Freight Forwarder Statistics 


Statement No. 5054, issued in October, 1950, by the Bureau of Trans- 
port Economics and Statistics, and based on the carload waybill analyses, 
shows that in the first quarter of 1950 forwarder traffic for the United 
States as a whole, insofar as the rail haul is concerned, averaged 14 tons 
per car and received an average haul of 1000 miles. 

Statement Q-950, covering forwarder statistics for the second 
quarter and for the first six months of 1950, indicates that class I freight 
forwarders had combined gross revenues of approximately $125 million 
in the first half of this year, and their net, after provision for income 
taxes, was $1.8 million. 





Examiner Rules That Heavy Hauling Combine Is Not Forwarder 


A proposed report in Docket No. FF-206, prepared by Examiner 
Lee R. Nowell, recommends that Riggers & Erectors Service Corporation, 
of New York, be found neither to be a freight forwarder under part IV 
nor a broker under part II of the Act. 

Applicant is a group of 24 motor carriers actually engaged in heavy 
hauling, a majority holding authority under part II of the Act, formed 
to make contracts and arrange for packing, crating, storing, moving, 
and performing incidental services necessary to the dismantling and as- 
sembling in the removal and erection of plants, buildings, machinery, and 
the like. In the undertaking applicant proposes to use the services of 
carriers by rail, motor, water, and air. 

The examiner pointed out that one of the primary elements of 
freight forwarding is the consolidation of various individual shipments 
into carload or volume lots, whereas applicant will be concerned only 
with the transportation of individual shipments, and will not perform 
assembling, consolidation, break-bulk, or distribution service. 





Recent Court Decisions 
By Warren H. Waener, Editor 





Description of area in motor carrier certificates and interpretation thereof by 
Commission is conclusive on court—Commission suit to enjoin violation of 
order may not be converted into a direct attack on validity of order of Commission 
—through movement over regular and irregular route authorities. 


Southwest Freight Lines, Inc. v. Interstate Commerce Commission, 
184 F. (2d) 149. 


The Commission filed suit to enjoin defendant motor carrier from 
violating its authority as an interstate motor carrier of freight to 
operate over a regular route and an irregular route radial service. 

In holding that the interpretation of the carrier’s certificate of pub- 
lic convenience and necessity by the Commission was conclusive, the 
Court made holdings described in the syllabus as follows: 


Under Federal Motor Carrier Act precise delineation of area 
and specification of localities which may be served by interstate 
motor carrier are within exclusive jurisdiction of Interstate Com- 
merce Commission. 

In proceedings under statute authorizing Interstate Commerce 
Commission to apply to district court for enforcement of certificate 
of public necessity and convenience granted to interstate motor 
carrier where carrier is operating in violation of certificate, court 
may not usurp jurisdiction of Commission by granting carrier 
authority which Commission has denied. 

Suit brought by Interstate Commerce Commission for injunction 
to compel interstate motor carrier to desist from further violations of 
certificate of public necessity and convenience granted to carrier 
could not be converted by carrier into a direct attack on validity 
of order of Commission evidenced by certificate. 

Interpretation by Interstate Commerce Commission as to wheth- 
er certificate of public necessity and convenience granted to inter- 
state motor carrier authorized carrier to transport through ship- 
ments from a point of origin in its irregular route radial territory 
to a point on its regular route, thence over its authorized regular 
route to another point thereon, and thence to a destination in another 
portion of its irregular route territory, was conclusive on court in 
action by Commission for injunction to compel carrier to desist 
from further violations of authority granted by certificate. 
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t for storage or loading. 
Pacific Portland Cement Co. v. Western Pac. R. Co., 184 F. (2d) 34 


The Railroad Company sued to recover unpaid demurrage charges. 
On August 25, 1950, the United States Court of Appeals for the Ninth 
Circuit held that where empty cars were placed on shipper’s tracks for 
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storage purposes, due to railroad’s inadequate track facilities, and de- 
murrage was charged shipper only from time cars were spotted for load- 
ing on its tracks, it would be presumed that parties understood and in- 
tended that the cars were not to be considered appropriated until that 
time, and railroad was not entitled to recover demurrage charges from 
the time cars were originally placed on shipper’s tracks. Quoting from 
the syllabus : 


Where if shipper knowingly appropriated cars when it first 
took them onto its own tracks, and if carrier willfully failed to 
charge demurrage computed from time appropriation first took 
place, both parties were guilty of crimes, in absence of substantial 
evidence to contrary, it would be presumed that both parties con- 
ducted their business in compliance with law, and as it was undis- 
puted that demurrage was charged only from time cars were spotted 
for loading, it would be presumed that parties understood and in- 
tended the cars not be considered appropriated until that time. 

Where for 20 year period carrier placed extra cars on shipper’s 
tracks for storage purposes due to carrier’s lack of facilities and 
both parties regarded cars stored on shipper’s tracks as being held 
for benefit of carrier and subject to carrier’s control, and carrier 
computed demurrage charges from time when cars were spotted for 
loading by shipper, cars were appropriated by shipper within de- 
murrage rules at time they were spotted, and shipper could not be 
charged demurrage prior thereto. 





“Lessor” of motor vehicle held to be contract carrier. 
Interstate Commerce Commission v. Isner, 92 F. Supp 582 


The Commission petitioned the United States District Court for the 
Eastern District of Michigan for an injunction to enjoin defendants 
from operating a leasehold which constituted the lessor as a contract 
carrier. The Court held that the evidence did not support Isner’s con- 
tention that he was merely the lessor of motor vehicles used by Valentine 
& Company, Inc., and other defendants in the transportation of property 
asa private carrier. The Court sustained the action of the Commission. 
Quoting from the syllabus: 


In action to enjoin violation of Interstate Commerce Act, where 
alleged contract carrier claimed to be only lessor of vehicles and 
claimed that alleged shipper was in fact private carrier using leased 
vehicles, failure of purported private carrier to appear, plead and 
defend case raised presumption and created strong inference that 
its records of operations under lease agreements would tend to sup- 
port charges that it was collaborating with purported lessor in un- 
lawful transportation operations. 

Issue as to whether purported lessor of vehicles was in fact 
contract carrier subject to regulation would be determined by how 
much of the service which goes with ordinary contract carriage for 
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compensation was being furnished by such lessor in addition ty 
leased vehicles and whether on the whole transportation service was 
being rendered to lessee rather than mere furnishing of vehicles for 
private operation. 

In action to enjoin violation of Interstate Commerce Act, eyj. 
dence negatived alleged carrier’s assertion that shipper was trang. 
porting property as private carrier using vehicles leased from 4. 
leged contract carrier. 

Motor Carrier Act of 1935, being a remedial statute, should 
be liberally interpreted to effect its evident purpose. 

In order for operations under purported lease to be those of 
shipper as private carrier, so as to relieve lessor from complying 
with regulations imposed upon contract carriers, it was necessary 
that shipper have had sole possession and control of leased motor 
vehicle equipment and to have exercised rights of ownership over 
such vehicles during existence of lease. 





























Edward A. Beck, (B) 140 Sherman 
Avenue, Glen Ridge, New Jersey. 

Bates Block, (A) 1220 The First National 
Bank Building, Atlanta 3, Georgia. 

William J. Boewer, (B) Missouri Pacific 
Building, 1810 Missouri Pacific Build- 
ing, St. Louis 3, Missouri. 

Joseph R. Byrnes, (A) 2605 -Mathieson 
Building, Baltimore 2, Maryland. 

Harold R. Candy, (B) T. M., The Charles 
E. Hires Company, 206 South 24th 
Street, Philadelphia 3, Pennsylvania. 

Otis W. Cobb, Jr., (B) 3114 Brooklyn, 
Kansas City 3, Missouri. 

Abraham A. Diamond, (B) 511 West 
Melrose Avenue, Chicago 13, Illinois. 

Paul A. Dielman, (B) 39 Devon Street, 
Malverne, New York. 

Robert C. Dreher, (B) T. M., General 
Instrument Corp., 829 Newark Avenue, 
Elizabeth 3, New Jersey. 

Vincent J. Galligan, 6140 Woodbine 
Street, Ridgewood 27, New York. 

James H. Harriss, (B) Traffic Dept., 
Monsanto Chemical Company, 1700 
South Second Street, St. Louis 4, 
Mirsouri. 

Ernest N. Hudgins, (A) Ford Building. 
Fairfax, Virginia. 

J. Glenn Johnston, (B) Cities Service 
Oil Company, 919 North Michigan Ave., 
Chicago 11, Illinois. 

Raymond J. Klee, (B) 59 Lynde Street, 
Gardner, Massachusetts. 

A. E. Leitherer, (B) Dist. T. M., Corn 
Products Refining Company, 1101 
Board of Trade Building, Kansas City 
6, Missouri. 

Robert Newton Lowry, (A) 330 Dupont 
Circle Building, Washington 6, D. C. 

David Magilner, (B) 2241%4 Lincoln Ave., 
Chicago, Illinois. 

Arthur J. Maurer, (B) Ass’t Traf. Dir.. 
The Chicago Ass’n of Commerce & 
Industry, One North La Salle Street, 
Chicago 2, Illinois. 


List of New Members * 


Alfred F. Mayerhofer, (B) Ass’t to 
Director of Safety, Mid-States Freight 
Lines, Inc., 5200 South Pulaski Road, 
Chicago 32, Illinois. 

Newton Morton, (B) 1550 Bridge View 
Circle, Cuyahoga Falls, Ohio. 

Eugene Moynihan, Jr., (B) A. T. M., 
Lentheric, Incorporated, 31-14 Northern 
Boulevard, Long Island City 1, N. Y. 

Donald G. Olson, (B) A. T. M., Simpson 
Logging Company, 1010 White Build- 
ing, Seattle 1, Washington. 

Bernard A. Peeters, (B) T. M., Top Frost 
Foods, Inc., 55 New Montgomery 
Street, San Francisco 5, California. 

Arthur Piken, (B) M. P. Bauman Associ- 
ates, 140 Cedar Street, New York 6, N.Y. 

William P. Potts, (B) 1995 South Knox 
Court, Denver 10, Colorado. 

Max G. Rein, (B) T. M., S. Gumpert 
Company, Inc., 94-02—104th Street, 
Ozone Park 16, New York. 

Joseph S. Ruscetta, (B) G. T. M., Spector 
Motor Service, Inc., 600 West 25th 
Street, Chicago 16, Illinois. 

James J. Sheridan, (B) T. M., Transpor- 
tation Survey Co., Spring Grove & 
Harrison Ave., Cincinnati 23, Ohio. 

Alfred W. W. Schoennauer, (B) Erie 
Railroad Company, 817 White Henry 
Stuart Bldg., Seattle 1, Washington. 

Joseph Shuster, (B) 1517 Eckert Street 
Pitttsburgh 12, Pennsylvania. 

Stanley H. Tippett, (B) Eastern T. M., 
Container Corporation of America, 
Nixon and Fountain Streets, Philadel- 
phia 27, Pennsylvania. 

Eugene Rolfe Warren, (A) Union Life 
Building Little Rock Arkansas. 

George L. Wilson, Jr., (B) A. T. M., 
Rohm & Haas Company, 1700 Walnut 
Street, Rm. 617, Philadelphia 7, Penn- 
sylvania. 


REINSTATED TO MEMBERSHIP 


Ford K. Edwards, Director, (B) Bureau 

of Coal Economics, National Coal 
Association, 804 Southern Building, 
Washington 5, D. C. 


J. J. Suess, (B) G. T. M., Interstate Dis- 
patch, Inc., 3636 South Western Ave., 
Chicago 9, Ill. 

I. F. Womble, (B) 1100 Hanover Avenue, 
Norfolk 8, Virginia. 


* Elected to Membership November, 1950. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JouRNAL, June, 1948—while they 
TE -aissinsiinensuitiainitadinineiidlpesaphinamsiendieecnlaaeniniiinninnianniinatinneedinliniaidaniintunniintiie 35 





Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue. ICC PRAcTITIONERS’ JOURNAL ........ 50 


Code of Ethics ‘ 25 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, President, 10 Post Office Square, Boston, Mass. 
Atlanta 


Clyde T. Kilgore, Chairman, 312 Chamber of Commerce Building, 
Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’l Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such :ntention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


William M. Boring, Chairman, T.M., The Vendo Company, 7400 
East 12th Street, Kansas City, Missouri. 

Meets: 6:00 P. M.. on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


A. G. Grimm, G.T.M., Pillsbury Mills, Ine., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. Minn. 
Northeastern Ohio 


G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
E. F. Kane, Chairman, 1429 Walnut Street, Philadelphia 2, Pa. 


Pittsburgh Chapter 


Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 
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Puget Sound 


Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail- 
road, 3302 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Company, 101 Cali- 
fornia Street, San Francisco 19, California. 

Meets: San Francisco Commercial Club. last Monday of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 








